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FOREWARD
Throughout the United States, cities, towns, and localities are faced with the problem of
accumulating abandoned or underutilized properties which are often contaminated or perceived to
be contaminated. These properties, often known as Brownfields, range from abandoned
manufacturing facilities to landfills that have closed. Instead of being redeveloped, Brownfields are
generally passed over by prospective developers in favor of uncontaminated, undeveloped sites in
suburban and rural areas, creating urban sprawl. Historically, developers have been wary of
investing in Brownfields sites because of legal and economic concerns: fear of assuming liability for
existing contamination, prohibitive costs associated with remediation, and uncertainty concerning
the presence and extent of contamination. The magnitude of this problem is reflected in the quantity
of Brownfields sites that currently exist; the International City/County Management Association
(ICMA), for example, places its national estimate of actual Brownfields sites at around 400,000.
Other estimates have ranged as high as 600,000.
Unfortunately, the economic burden of these underutilized or abandoned properties has often
fallen on local governments and the communities which they serve. By not recycling these sites, and
instead opting to develop new properties, potential economic benefits — increased employment, a
stronger tax base, and increased property values — for the communities surrounding Brownfields
sites remain unrealized. Additional benefits to redevelopment that are currently not enjoyed include
minimized risk of exposure to health risks, expanded commercial real-estate markets, the utilization
of existing infrastructure, and decreased urban sprawl.
In recent years, changes in federal and state policies have made it easier for Brownfields
clean up and redevelopment to occur. The U.S. Environmental Protection Agency (EPA), along
with other federal agencies, has created guidance programs and incentives to encourage Brownfields
development. And in Virginia, the Voluntary Remediation Program (VRP) has been a catalyst for
such activity. A handful of local governments have taken advantage of these developments, acting
with (and sometimes as) interested landowners to ensure benefit to both the developer and the
community. For example, as of August 1999, 87 sites have participated in Virginia's VRP, and 26
sites have completed the process. The Virginia Department of Environmental Quality has also
recently begun a program to fund site assessments at publicly-owned or abandoned Brownfield sites.
This guide is intended to inform local government elected officials, staff, citizens and firms
about the opportunities for Brownfields redevelopment and the associated benefits for their
communities. Part I is an explanation of the evolution of Brownfields, a discussion of definitional
problems associated with Brownfields, and a highlight of the benefits to local governments and
communities of redeveloping such sites. Part II is an overview of the federal law governing
hazardous waste clean up — known as CERCLA — and its implications for Brownfields
redevelopment. Part III discusses the state response to the Brownfields problem in Virginia through
the Voluntary Remediation Program (VRP). Part IV is a discussion of specific ways in which local
governments can become involved in the remediation and redevelopment process. Additionally,
case studies are included in this part to illustrate how these possibilities for local government can
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be put into action. Also included in this Guide are appendices that contain a glossary of important
terms (Appendix A), contact information for federal and state financing initiatives (Appendix B),
and a listing and brief description of websites where further information on Brownfields can be
obtained (Appendix C). A significantly expanded version of this book entitled — COMMUNITY
RESOURCE GUIDE FOR BROWNFIELDS REDEVELOPMENT IN VIRGINIA is available from the author and
the Center for Public Policy Research at the College of William and Mary.
This book and its companion volume have received support, encouragement and assistance
from a large number of people and organizations. First and foremost, special thanks must be given
to Mr. Gerald P. McCarthy, Executive Director of the Virginia Environmental Endowment who
recognized the importance of the Brownfields issue to Virginia communities and generally provided
financial support and longstanding encouragement for the project. Within the College of William
and Mary recognition must also be given to the Center for Public Policy Research and its director
Professor David H. Finifter and Research Coordinator Ms. Kelly Metcalf-Meese who assisted in
developing the research design for this project and helped to implement it. Important research
assistance was provided by Center graduate research assistant Melissa Andrews, Caryn Grim,
Elizabeth Stone and Keith Wandtke and undergraduates Erin Bradham, Catherine Tyler and Marielle
Canter. Virginia Department of Environmental Quality staff also contributed to the preparation of
this book with their helpful comments. Finally, these books could not have been completed without
the cheerful and tireless production assistance of Ms. Della Harris and Ms. Felicia Burton of the
Faculty Support Center of the School of Law, College of William and Mary.
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PART I: INTRODUCTION TO THE BROWNFIELDS ISSUE
A. The Evolution of Brownfields Policy Question
Although the problem of Brownfields has existed for over a century, it is only in the past two
decades that Brownfields remediation has emerged as a significant policy issue. As the American
economy shifted from heavy manufacturing to light manufacturing and services, many large and
medium size manufacturing facilities were closed and abandoned when owners shifted capital
investments to entirely different businesses or went out of business altogether. Other manufacturers
abandoned existing facilities in favor of new locations, often suburban and rural areas, where more
space was available to build facilities incorporating the latest technological advances in
manufacturing processes. As older manufacturing facilities closed or relocated, so did the myriad
of smaller businesses that provided these facilities and their employees with services and supplies.
Urban centers where most heavy manufacturing facilities were once located were left deserted, and
their remaining residents left unemployed.
Once proud reminders of America's industrial might, these facilities, commonly labeled
Brownfields, are often left vacant and decaying. Because these are often mildly or moderately
contaminated properties (or are perceived to be such), the stigma attached to Brownfields has
resulted in numerous negative economic effects for the communities in which the sites are located,
including high unemployment, a weakened tax base, and decreased property values. Additionally,
they sometimes pose health hazards to the surrounding community.
Furthermore, these adverse economic and health effects that Brownfields have had on many
urban locations have been compounded in recent years by the threat of environmental liability
inherent in many federal, state, and local laws and regulations. The most significant of these laws
is the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA
or Superfund). This law was the federal government's response to the problems created by
hazardous waste disposal following the Love Canal incident and it was intended as a mechanism to
enable the government and private parties to clean up water and land resources that had been
contaminated by prior waste disposal practices.
Unfortunately, CERCLA and other state strict liability cleanup law have proven rather
ineffective in encouraging Brownfields remediation and they have, instead, ushered in a host of other
negative consequences. One result is that prospective developers of Brownfields properties are
deterred from purchasing these sites because of fears of assuming liability for existing
contamination, the prohibitive costs associated with remediation, and uncertainty concerning the
presence and extent of contamination. In addition, current owners of Brownfields are often unable
or unwilling to expend the funds necessary to complete a clean up program that meets legal
specifications, and the result is that these sites often become the property of local governments
through abandonment, bankruptcy, or tax delinquency. In other cases, owners who are aware that
their property has some contamination will withhold it from the market in an attempt to conceal the
contamination from authorities, especially where cleanup costs could exceed the property's value.'
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Owners who suspect contamination also will remove the property from the market rather than risk
disclosure and the resulting environmental liability.' The legal barriers associated with CERCLA
will be discussed at more length in the Part II of this guide. For now, however, it is sufficient to note
that due to the numerous problems associated with Brownfields, from economic and health issues
to legal issues, the burden of these underutilized and abandoned sites very often comes to rest on the
local municipalities in which they are located and adjacent communities.
B. Definitional Problems

Just how many of these former industrial or commercial sites have been abandoned as a result
of de-industrialization, shifts in industrialists' preference for "greenfields" (previously unused
suburban or rural properties), and the disincentives created by environmental liability laws is
unknown. Although it is believed that the Brownfields issue is of a significant dimension, the extent
of their prevalence is not exactly known. Arguably, the difficulty of ascertaining the breadth of the
Brownfields issue lies in the problem of developing a precise definition of the term. As will become
evident in this guide, there is no consensus on exactly what constitutes a Brownfield, making it
extremely difficult for municipalities to identify Brownfields properties within their own
jurisdictions.
According to the U.S. Environmental Protection Agency (EPA), Brownfields are
"abandoned, idled, or under-used industrial and commercial facilities where expansion or
redevelopment is complicated by real or perceived environmental contamination." However, as
illustrated in Table 1 on the following page — taken from a study by the General Accounting Office
(GAO) — the term Brownfield may be used in a broad or narrow sense with an indefinite number of
variations between the two extremes.'
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Table 1 - Definitions of Brownfield Properties
Factors defining a site as a
Brownfield

Broad definition includes

Narrow definition includes

Size of site

Small properties such as gas
stations and large multiple-acre
sites

Only properties large enough to
support significant redevelopment

Location

Industrial properties in any
Industrial properties in large central
location, including small towns and cities
rural areas•

Level of contamination

All abandoned industrial property
regardless of whether
contamination is known to be
presents•

Property where contamination is
perceived or identified

Current status of site

All abandoned property and
property not available for
redevelopment because the owner
has decided not to sell•••

Abandoned industrial property only

• EPA's grant program uses this inclusive definition. In addition to its grants to large cities, EPA recently awarded grants to several
small Oregon towns to redevelop abandoned lumber mills and to a coalition of Chicago suburbs.
•• It is difficult to determine in advance whether suspected Brownfields are, in fact, contaminated. For example, the city of Chicago
is comparing currently vacant properties with old fire department maps of the city to identify those properties likely to be
contaminated. These maps detail the former industrial or commercial activity at these sites and, therefore, the potential for
contamination.
••• Owners may avoid selling contaminated properties because they fear drawing attention to the contamination and thus incurring
cleanup costs.
SOURCE: U.S. Congress, General Accounting Office, Superfund: Barriers to Brownfield Redevelopment, reprinted table
(Washington D.C.: U.S. Government Printing Office, June 1996).

Specifically, definitions of Brownfields tend to vary depending on four factors: the size of the site,
the site's location, the site's level of contamination, and the site's current status. Unfortunately,
because of these definitional variations, the ability of government officials to measure the magnitude
of the Brownfields problem is severely impaired.
This problem is well illustrated in examining the approach that two different organizations
have taken in an attempt to quantify Brownfields nationwide. The International City/County
Management Association (ICMA), for example, places its national estimate of actual Brownfields
sites at around 400,000. 5 By contrast, the Urban Land Institute (ULI) offers an estimate of 150,000
that represents the approximate number of acres of Brownfields that exist in major U.S. cities.'
These two conceptions of Brownfields differ in two important ways. First, while ULI measures
Brownfields in terms of acres, ICMA's estimate is expressed in terms of the number of actual
5

Brownfields sites, which could be several acres each. The other way in which these two figures
differ relates specifically to two definitional factors: the size and the location of the sites. ULI's
estimate excludes Brownfields acreage in small towns' and rural areas. In addition, ULI's estimate
specifically excludes certain properties that have previously been used for commercial purposes,
such as dry cleaners and gas stations, which would qualify as Brownfields under broader definitions.'
Generally, then, this estimate given by the ULI is thought to represent "the lower end of the range
of estimates.' In contrast, ICMA's conception of what constitutes a Brownfield seems to be all
inclusive in terms of both site size and location.'

Given these definitional problems, local governments must consider carefully the way in
which they choose to define Brownfields. While identifying Brownfields is not an easy task, it will
play a crucial role in shaping future Brownfields policies and in determining where and when
Brownfields properties might be redeveloped.
C. Benefits of Brownfields to Local Government Officials

In light of these difficulties associated with Brownfields, it is easy to see why many local
governments are so reluctant to become involved in the remediation and redevelopment of
Brownfields. However, with successful remediation and redevelopment of Brownfields sites comes
the possibility of revitalizing communities that are currently suffering from economic stagnation and
a general decay in quality of life.
Successful recycling of Brownfields represents the possibility of increased job opportunities
for nearby communities, increased property values, and a reduction in potential health hazards to
residents. Additionally, redevelopment in urban locations can help to slow, or possibly even reverse,
the trend know as urban sprawl, encouraging businesses and their employees to remain within cities
instead of relocating to outlying suburban and rural areas. This results in the added benefit of a
reduction in pollution within the community as residents remain in the city and use mass transit
rather than relying on more pollution-producing methods of transportation, such as individuals
commuting to work in their cars. Pre-existing transportation infrastructure — such as roads and mass
transit — can also be an advantage for both communities and municipalities that choose to participate
in the redevelopment of Brownfields; additional funds to build new roads, for example, are not
necessary when businesses choose to invest in Brownfield sites that are within urban areas served
by transportation improvements. The resulting long-term effect that remediation and redevelopment
of Brownfield sites can have on municipalities is that governments can help rebuild and revitalize
communities that are in decline or are likely to be so. In fact, with the additional tax revenue
generated from the businesses remaining in the community, local governments can provide more
services that are demanded by their constituents.
So despite what may seem initially to be overwhelming obstacles, there are many cases of
successful Brownfields cleanup and redevelopment. Part IV will discuss in depth some such cases,
along with examining the specific roles that local government can play in this cleanup and
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redevelopment process in order to make it successful. First, however, it is necessary to explore the
federal and state laws that regulate the remediation and redevelopment of Brownfields.
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PART II: CERCLA - INTRODUCTION TO FEDERAL LAW CONCERNING
BROWNFIELDS
In response to the problems created by hazardous waste disposal, the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA) was enacted in 1980.
Commonly known as the "Superfund" law, the act was intended as a mechanism to enable the
government and private parties to clean up water and land resources that had been contaminated by
prior waste disposal. However, some aspects of the CERCLA legislation may actually act as a
barrier to the cleanup of Brownfields sites that are contaminated by hazardous waste. The following
section provides an overview of the CERCLA legislation as applied by the Fourth Circuit and federal
courts of Virginia. This section will be specifically concerned with those aspects of CERCLA that
affect the possibility of Brownfield remediation.
CERCLA followed two other legislative efforts to protect water and natural resources from
toxic pollution in the 1970s: the Clean Water Act (CWA) and the Resource Conservation Recovery
Act of 1976 (RCRA). The Clean Water Act and the Resource Conservation and Recovery Act
regulate present hazardous waste discharge and disposal. The purpose of CERCLA is not to regulate
present activities but to remedy prior disposals of hazardous waste which have contaminated surface
and groundwater resources." CERCLA is similar to the CWA and RCRA in that it focuses on
particular kinds of hazardous waste, imposes liability on a variety of parties involved with the waste
disposal, provides for recovery of cleanup costs, and establishes procedures for site cleanup. Under
CERCLA, EPA established a National Priorities List (NPL) of identified contaminated sites most
in need of cleanup. A Superfund was established to pay for the costs of investigating and cleaning
these sites. CERCLA liability also applies to less severely contaminated sites not included on the
National Priorities List, but Superfund monies are not available for cleanup of these sites. Liability
for each release of hazardous substances is 1) the total cost of cleaning up the contamination plus;
and 2) up to $50 million in other damages, such as damages to natural resources.
CERCLA cleanup requirements and liability apply when a hazardous substance is released,
or there is threat of a release, from a facility. These terms are all defined in the Act itself.
A. Who Is Liable
CERCLA imposes liability for cleanup and natural resource damage on four groups:
•
•
•
•

present owners and operators of the site
prior owners and operators of the site
those who generate hazardous waste and arrange for its disposal at the site
those who transport the hazardous waste and select the disposal site

The term "owners" includes corporate entities and governments as well as individuals. All
of these parties are called Potentially Responsible Parties (PRP). CERCLA liability is retroactive;
thus all potentially responsible parties may be liable if they generated or transported waste to the
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particular site, or owned or operated that site, at any time in the past." The Fourth Circuit has
expressly found retroactive liability to be constitutional since the purpose of CERCLA is to correct
present damage and prevent future damage caused by actions taken in the past." The first two
groups of PRPs - present owners and operators and prior owners and operators - are of particular
importance for the possibility of redeveloping Brownfield properties. These potentially liable groups
will be discussed in more detail below.
1. Present owners and operators
The term "present owners and operators" includes a wide variety of parties. The courts have
defined "owner" as one who has control, or the authority to control, the disposal site or the daily
activities at the site." Based on this theory, local federal courts have found an owner at the time of
disposal liable "regardless of whether she participated in the operation of the facility,' and
regardless of whether there was "affirmative involvement" in the disposal.'
For the same reason, an "operator" who is not the owner may also be liable. Virginia federal
courts found that "operator liability under CERCLA arises where an occupier or user of a facility has
the 'authority to control' activities at the facility. The . . . standard is sensibly based on the notion
that an occupier or user of a facility with authority to control the facility is in a position to prevent
or abate environmental harm."17 Thus, the actual owner may be liable for the environmental
violations of tenants, and the tenant also may be an owner or operator under CERCLA if he controls
the daily use of or operates the property." Virginia courts have followed this reasoning, imposing
liability as an operator on an individual who had authority to control daily management of a landfill
and participated in decision-making, even though he was not the owner."
The present owner or operator is liable for the cost of cleaning up any hazardous waste
released at the property, regardless of whether the release occurs during or prior to current ownership
or tenancy.' Thus the present owner may be liable for cleaning up waste he was not responsible for
disposing of and which was released into the property before he purchased it.
2. Prior owners and operators
In addition to the present owners and operators of the disposal site, all prior owners and
operators may also be liable since it is often impossible to determine when the particular hazardous
substances that have caused the problem were deposited. An owner under CERCLA may include
any party in the chain of title to the property since the initial disposal.' In the Fourth Circuit,
duration of the prior ownership may be considered for purposes of allocating the owner's share of
the cleanup costs, but it is not relevant in determining liability. Prior ownership of a short duration
is sufficient to make the prior owner a potentially responsible party. 22 A prior owner remains subject
to liability even after it has lost title to the site through bankruptcy, foreclosure, tax delinquency, or
abandonment. 23 If the site is abandoned, the last owner may be considered the present owner. 24
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Former tenants may or may not be liable as operators. The Fourth Circuit, hearing a
Maryland case, found that a former tenant was not liable for a release from leaking storage
containers because the tenant did not have actual control over the particular containers.' However,
more recently a Virginia court found that a former tenant may even be liable if it leased only a
portion of the contaminated site, when hazardous substances were later found throughout the site.
The contaminated facility includes all areas where the hazardous substances "come to be located,"
regardless of whether the initial disposal occurred on the portion the former tenant once controlled.'
CERCLA imposes liability on many types of present and prior property owners and
operators, including corporate entities. An owner or operator may be an individual, firm,
corporation, association, partnership, joint venture, trustee, or consortium." This includes corporate
officers and directors; successor corporations; parent corporations; and lenders.
3. Local government liability
Local governments also may be owners or operators subject to CERCLA liability, 28 and will
be notified that they are potentially responsible party (PRPs) if they own or operate, or previously
owned or operated, a facility where hazardous wastes have been disposed and released." Local
governments may be liable if they caused or contributed to the release of the hazardous substances,"
such as through management of a landfill or through sending wastes for disposal at a landfill.
Approximately 20 percent of sites on the National Priorities List are municipal landfills, and a
Virginia court explicitly found that a city-owned landfill was a facility under CERCLA. 31 Courts
have distinguished between disposal of municipal solid wastes and hazardous wastes, and the EPA
has generally treated municipal solid waste as nonhazardous and therefore not subject to CERCLA. 32
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Some sections of CERCLA (Superfund) protect federal, state, and
local government entities from owner/operator liability if they
involuntarily acquire contaminated property while performing their
government duties. If a unit of state or local government makes an
involuntary acquisition, it is exempt from owner/operator liability
under CERCLA. Additionally, a state, local or federal government
entity that makes an involuntary acquisition will have a third-party
defense to owner/operator liability under CERCLA if:
•
The contamination occurred before the government entity
acquired the property;
•
The government entity exercised due care with respect to
the contamination (e.g., did not cause, contribute to, or
exacerbate the contamination); and
•
The government entity took precautions against certain acts
of the party that caused the contamination and against the
consequences of those acts.
Handbook of Tools for Managing Federal Superfund Liability at
Brownfields and Other Sites, EPA 330-B-98-001, November 1998
A local government is specifically exempted from CERCLA liability as an owner of a
contaminated site if it only holds title involuntarily, in its sovereign capacity, such as through
bankruptcy, tax delinquency, or abandonment.' When a local government is the generator or
transporter of municipal solid waste it usually will not be a potentially responsible party, unless the
waste is found to contain hazardous substances derived from a commercial, industrial, or
institutional activity. It also is not liable for municipal solid waste containing only household waste,
even hazardous household waste.' A local government also is not liable for the costs of
Superfnd-sactiomgyntuderaks lofhzrduseamfciltydoes
not own, unless its action is grossly negligent or an intentional violation.'
B. The Effect of CERCLA Liability on Brownfield Remediation

The broad liability for owners and operators of contaminated sites under CERCLA has
negative implications for Brownfields redevelopment. Developers and investors have been
unwilling to purchase even prime properties for fear of being entangled in CERCLA's web of
liability.' Since both present and prior owners and operators of a site can be held responsible for
cleaning up waste that they were not responsible for disposing of, the purchase of potentially
contaminated sites is deemed a great liability risk.
Even if CERCLA liability can be avoided, Brownfields redevelopers must also contend with
potential liability under state hazardous waste law. For example, the Virginia State Clean Up
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program (SCP) supplements the federal CERCLA cleanup program.' The SCP targets certain
abandoned or inactive hazardous waste sites that are not under the jurisdiction of other state or
federal agencies for cleanup.' The Waste Management Board has the authority to order responsible
parties to remediate sites where solid or hazardous waste has been improperly managed and poses
a threat to human health or the environment." The Board's authority to issue such orders is broad
enough to reach sites that are not subject to federal or state hazardous waste management programs,'
such as most Brownfields. Like the EPA, the Board may also undertake cleanup efforts and recover
such costs from responsible parties.' Developers fear under CERCLA is even more understandable
given the fact that CERCLA liability is both strict and joint and several.
C. Strict Liability
The law often imposes liability only when the action that caused the harm can be connected
to the particular person charged with the violation. This is not the case under CERCLA, which
imposes strict liability on all potentially responsible parties. Since it is very difficult to establish
which hazardous waste caused the contamination and which party was responsible for its disposal,
especially when a disposal site has been used by many parties over many years, CERCLA does not
require that a specific waste be traced to a specific party. 42 Each party may be liable regardless of
whether he was responsible for or even knew about the disposal of the particular hazardous waste
that has been released into the environment and regardless of the amount of waste he contributed to
the site. The Fourth Circuit has agreed "with the overwhelming body of precedent that has
interpreted [CERCLA] as establishing a strict liability scheme,"" and Virginia found that "CERCLA
imposes strict liability on all" potentially responsible parties."
D. Joint and Several Liability
Joint and several liability is particularly discouraging for potential developers because it
increases the magnitude of the risk involved in purchasing a Brownfield. All potentially responsible
parties may be held jointly and severally liable for the costs of cleaning up the site. This means each
party may be individually liable for the entire amount of cleanup regardless of the extent to which
they caused the damage. The Fourth Circuit has agreed that "while CERCLA does not mandate the
imposition of joint and several liability, it permits it in cases of indivisible harm." 45 The reason for
this is the same as the reason for holding all potentially responsible parties liable — if many parties
have contributed to the site over the years, it often is impossible to determine how much of the
present damage was caused by particular substances and by each particular party. For example, joint
and several liability was imposed where a disposal pit contained several different sources of
hazardous substances and had a long history of releases, thus making it impossible to calculate the
damage caused by each release. 46
However, joint and several liability may not be imposed if the extent of harm caused by
individual parties can be determined. 47 Each party may be liable for only a portion of the cleanup
costs if there is some reasonable way of allocating the amount of damage caused by particular
parties. The Fourth Circuit has found that it is each potentially responsible party's burden to
12

"establish a reasonable basis for apportioning liability" by "showing a relationship between waste
volume, the release of hazardous substances, and the harm at the site." Merely establishing the
volume of waste one party contributed is not sufficient." For example, records showing the volume
of batteries deposited at a contaminated site was found insufficient to establish the amount of the
harm caused by the depositor and thus was not adequate evidence to avoid joint and several
liability."
E. Scope of Liability

The scope of liability for costs associated with the cleanup of hazardous wastes under
CERCLA also increases the risk involved in potentially being considered liable for cleanup costs
because parties under CERCLA are responsible for both cleanup costs and damage to natural
resources.
1. Cleanup response costs

Potentially responsible parties are liable for the costs incurred by the federal or state
government to investigate and assess the site, clean up the released hazardous substances, conduct
additional remedial cleanup, oversee cleanup conducted by a private party, and enforce compliance.
They are also liable for response costs incurred by private parties or Indian tribes, and for the cost
of any study of health effects." The statute does not require that these costs be reasonable, and
imposes liability for all such costs. Liability is also retroactive in that parties may even be required
to pay for cleanup of hazardous wastes disposed of before CERCLA was enacted in 1980. 5 '
2. Damage to natural resources

Liability also covers the costs of damage or destruction of natural resources, including the
reasonable cost of assessing the damage caused by the hazardous waste release." Damage
assessment is conducted by designated federal and state officials." In order to impose liability for
natural resource damages, the government must show that the party's release of a hazardous
substance was the cause of the damage. This is not the case for cleanup cost liability, which does
not require the causal connection.' There is no liability for natural resource damages caused prior
to 1980," or for damages resulting from releases allowed by a federal permit, such as a dredge and
fill permit or hazardous waste management facility permit,' or for resources identified in an
environmental impact analysis as an "irreversible and irretrievable commitment" to a permitted
project."
3. Amount of liability

CERCLA specifies that the maximum amount of liability for a responsible party for each
release of hazardous waste is the total cleanup cost, plus no more than $50 million for other
damages, such as damages to natural resources." Responsible parties are also liable for interest on
the amounts spent to clean up and repair damage from the release." If a liable party fails to conduct
13

a cleanup action ordered by the EPA or the courts, it may be subject to punitive damages of three
times the cleanup costs!' The state may also impose additional liability based on its own
environmental laws, as CERCLA specifically states that it does not preclude state liability.'
F. Liability Defenses

There are two kinds of defenses against liability under CERCLA that may serve to ease some
potential purchasers' minds about CERCLA liability: the first is a set of statutory defenses, and the
second is an innocent landowner defense.
1. Statutory defenses

CERCLA includes several specifically enumerated, but very limited, defenses. There is no
liability if the potentially responsible party can prove that the release of the hazardous substances
was caused by an act of God, an act of war, or an act of an unrelated third party.' In the case of a
third party, the potentially responsible party must prove that it took both due care with the hazardous
substance and reasonable precautions against any foreseeable acts of the third party. This defense
does not apply if the third party is an employee or agent of the potentially responsible party or is in
a contractual relationship with it.' Thus, the potentially responsible party cannot relieve itself of
liability or shield itself by letting another party manage hazardous waste for which it is responsible.'
The Fourth Circuit has followed this approach, finding an owner could not use this defense to shield
itself when it had a contractual relationship with the lessee who caused the damage and had not taken
adequate precautions against the lessee's foreseeable actions. It found that "the statute does not
sanction such willful blindness on the part of absentee owners."'
An additional defense is a federally permitted release. Liability may not be imposed if the
defendant can prove that the release was pursuant to a federal permit, such as a water discharge
permit, and that it did not exceed the limits of the permit!'
2. Innocent owner/purchaser defense
CERCLA also provides an exception for a potentially responsible party who is an innocent
owner, operator, or purchaser. The intent of this defense is to protect a party who can prove it did
not contribute to the contamination and was justifiably unaware of the contamination when it
acquired the property.

This defense makes it possible for a party to purchase property without fear of incurring
enormous environmental liability in the future for a violation it did not cause or even know about,
provided it has fulfilled the requirements of the defense. The innocent owner must establish the
same facts as for the third-party defense: the release of hazardous substances was caused solely by
a third party, with whom the owner does not have a contractual relationship related to the release,
and the owner took due care and precautions against foreseeable acts by the other party.
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The innocent owner may have a contractual relationship with the third party to the extent that
there is a contract, deed, or lease conveying the property to the innocent owner. To establish that
there is no contractual relationship related to the release means proving that the innocent owner
purchased the property after the disposal of the hazardous waste and that at the time of acquisition
it did not know, and had no reason to know, that there was hazardous waste at the site.' This
defense also applies to an owner who inherits the property," and to a government entity that acquires
the property through escheat, any other involuntary transfer, or condemnation.'
The purpose of this defense is to relieve an owner from liability if it did not contribute to
contamination and was justifiably unaware of the contamination when it acquired the property.'
Thus, the essence of the innocent owner defense is demonstrating a complete absence of
responsibility for causing the damage and diligence in acquiring and operating the property.' The
innocent owner must show that at the time it acquired the property it tried to minimize liability by
undertaking an appropriate investigation, consistent with good commercial practice, regarding the
previous ownership and uses of the property. This includes any commonly known or reasonably
discovered information about the property, the obviousness of the presence or likely presence of
hazardous waste at the site, and the relationship between the purchase price and the normal value of
the property.' It also includes any actual knowledge. If the owner discovers the contamination and
does not disclose it, it may no longer use this defense.'
The Fourth Circuit has construed this defense narrowly and required that each condition be
strictly met.' Virginia courts also have applied the defense narrowly, particularly the requirement
that the contamination occur prior to ownership. For example, the Eastern District of Virginia found
the defense could not be claimed by an owner whose property became contaminated while rented
to another party but after the owner acquired it."
G. The Effect of Lender Liability on Brownfields Redevelopment

Developers who might otherwise choose to purchase a Brownfields property are concerned
about the potential for being held responsible for huge cleanup costs that result from contamination
that cannot be traced to the developers' own actions. In addition to developers, the fear of being
trapped in CERCLA's web of liability extends to another key player in most development projects
— lenders. Even if developers are not frightened away by the potential of CERCLA liability,
lenders may be wary of making loans to Brownfields redevelopers for fear of both direct and indirect
effects of CERCLA liability.
1. Lender concerns

Lender concerns fall into three primary categories: 1) fear of incurring direct liability; 2) fear
that the debtor may default; and 3) fear that the debtor's environmental liability may render the
bank's collateral worthless.'
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The fear of incurring direct liability seems to be unwarranted. CERCLA provides an
exemption in the definition of owner for those who become the owner of a hazardous waste site as
a result of the lender's security interests. The lender is not liable if it merely holds title to the
property in order to protect security interest and does not participate in the management of the
property." However, courts have imposed liability when the lender actively participates in the
facility management. Lenders who are "too closely involved in the day-to-day operations (as
distinguished from the financial operations) of a facility" in which they hold a security interest risk
becoming liable under CERCLA for cleanup costs.' In addition, lenders who foreclose on a
contaminated property and hold it for an undue period of time face an even greater risk of becoming
liable under CERCLA."
Even the lenders who are not concerned about direct liability for the cleanup of
contamination may refuse to extend financing to applicants that would not be able to absorb the costs
of a cleanup without defaulting on the loan. A debtor who becomes liable for cleanup costs may be
financially unable to make the mortgage payments.' As a result, default on the loan is a distinct
possibility. Lenders may restrict loans to large, financially viable enterprises to reduce the
possibility that the debtor's future liability for cleanup costs could result in loan default s ' Twenty
percent of community bankers recently reported a mortgage default prompted by the debtor's liability
for environmental contamination." Furthermore, 75 percent of these banks do not intend to provide
financing for the purchase of contaminated properties in the future." A lender who forecloses on
such a site could find itself holding a property whose value is significantly reduced as a result of the
cleanup costs." At the extreme, it is possible that the collateral might have a negative value, the
cleanup costs exceeding the property's market value."
In sum, lender concern about incurring direct cleanup liability is largely unwarranted.
However, it is clear that environmental liability has the potential to cause many otherwise viable
business concerns to default on their mortgages. Where such businesses incur overwhelming
environmental liability, lenders may not find much comfort in their right to foreclose on their
security interest.
2. Lender responses

In response to the problems associated with financing Brownfields redevelopment projects,
lenders have:

•

•

Severely restricted the circumstances under which they will make loans;
Refused to lend money to businesses that handle potential contaminants; and
Increased the transaction costs associated with obtaining financing."

Many independent surveys have shown that lenders are becoming increasingly reluctant to
finance redevelopment of properties that are perceived to be contaminated. Smaller financial
institutions are particularly unlikely to finance the purchase of Brownfields." By 1991, 43 percent
of banks with less than $250 million in assets were not making loans to companies associated with
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environmental contamination." The uncertainty inherent in Brownfields purchases is of particular
concern to lenders." Many lenders, driven by horror stories in which huge redevelopment projects
have collapsed financially because of environmental problems simply refuse to finance the purchase
of any contaminated properties.' Other lenders have taken the less drastic step of refusing to finance
such projects unless their liability is fixed or even reduced.' Small, start-up businesses are hit
especially hard by lender reluctance because these businesses must ordinarily use their real property
as loan collateral.' Thus, where the land is perceived to be environmentally risky, the already uphill
battle faced by these budding small businesses is exacerbated.' Some bankers may even require
prospective borrowers to remediate the site or agree to indemnify the lender if it is held liable.
Some lenders have also responded to the risks associated with environmental liability by
"redlining"' certain types of businesses that involve heightened environmental risks.' Redlining
means that the bank, as a matter of policy, will reject outright loan applications from targeted
businesses that are deemed risky. The businesses that are typically targeted by "redlining" policies
include "tool and die shops, bottling and canning plants, high-technology metal fabricators,
semiconductor facilities and utilities' because these businesses use contaminants in the course of
their operations. Unfortunately, many "redlined" businesses are precisely the types of businesses
viewed by local governments as the key to economic revitalization of distressed areas.'
Lenders have also increased the transaction costs attending the redevelopment of Brownfields
sites because CERCLA forces lenders to gather as much information as possible concerning the
extent of contamination." The extent of the paperwork necessary to process a loan application
involving a potentially contaminated property is triple what it was just five years ago." Lenders may
require extensive environmental assessment and cleanup efforts prior to making loans to ascertain
the nature and extent of their potential liability, as well as the potential impact upon the value of their
collateral.' At a minimum, prospective purchasers will be required to hire a consultant to perform
a Phase I Site Assessment.' This is a relatively simple, non-intrusive means of examining the site
and other sources of information to determine whether it is likely that the site is contaminated.
The consultant reviews historical records and interviews persons who have knowledge of
the site to determine for what purposes the site was used in the past.' In addition, the consultant
will visually inspect the site for evidence of contamination."' Generally, the examiner looks for bare
spots where vegetation would be expected, distressed vegetation, discolored soil, unusual odors, and
other indicators of contamination. A Phase I Site Assessment on a ten to twenty acre Brownfields
site costs, on average, between $1,000 and $5,000 with a high range of $10,000. 1 '
If the Phase I review yields any evidence of contamination, a more detailed Phase II Site
Assessment is necessary.' A Phase II review involves chemical analysis of soil and water samples,
as well as materials from any structures present on the site to identify the location extent and nature
of the contamination.106 The average cost to conduct a Phase II Site Assessment on a ten to twenty
acre Brownfields is between $50,000 and $70,000 with a high range cost of $150,000. 10'
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Based on the Phase II review, environmental consultants prepare a remediation plan.' A
cleanup plan costs approximately $10,000 for the average ten to twenty acre Brownfields site, but
could cost up to $50,000 in extreme cases.' It is not unusual for the environmental assessment
costs and resulting delays to render redevelopment projects financially impossible." °
Financing development projects on Brownfields sites has proven difficult. Banks and other
lending institutions became hesitant to underwrite redevelopment projects when the Eleventh Federal
Circuit interpreted CERCLA so as to make owners of security interests in contaminated sites liable
if they were in a position to affect waste handling procedures." Thus, a lender who comes into
marginal control of a site during a loan workout could be liable for cleanup costs. While the lending
community was relieved when the Environmental Protection Agency promulgated a regulation
favorably defining the lender liability provisions of CERCLA, it was equally disquieted when the
U.S. Circuit Court of Appeals for the District of Columbia vacated this regulation as being outside
the EPA's authority."' Finally, Congress resolved this controversy by passing the Asset
Conservation, Lender Liability, and Deposit Insurance Protection Act of 1996 attached to the
Omnibus Budget Act of 1996 on September 30, 1996, largely reinstating the EPA's vacated
regulation by statute.
Financial institutions have other, as yet unresolved, concerns over lending funds necessary
to redevelop Brownfields. Significantly, contaminated sites make poor collateral for loans. While
the Asset Conversion, Lender Liability, and Deposit Insurance Protection Act of 1996 protects a
lender from environmental liabilities when it comes into possession of a contaminated property
through foreclosure, it still has no protection against the collateral site having diminished value due
to the contamination. Thus, absent of action, lenders will likely remain cautious before financing
redevelopment of contaminated properties.
H. The Link Between CERCLA and Brownfields Sites

Since most Brownfields sites have low levels of contamination, they are usually cleaned up
under state hazardous waste laws. However, understanding CERCLA is important because state
hazardous waste cleanup laws are usually modeled after the Federal law. For example, most state
hazardous waste cleanup laws include joint and several liability provisions. Many states have used
their hazardous waste cleanup laws to implement both their own state superfund programs and
voluntary cleanup programs. The state voluntary programs provide guidance to clean up and
redevelop Brownfields sites.
Although it is unusual for the EPA to reassess or reinvestigate a site after the state has taken
action and is actively working to cleanup the site, on rare occasions, the EPA will review a state
action and may require the parties involved in the cleanup to take additional steps. The EPA has,
however, reduced the likelihood that it will require a party to take additional actions at a Brownfields
site where the state government has the lead by undertaking administrative reforms such as
agreements with state voluntary cleanup programs. In addition, many states now have Memoranda
of Understanding with the EPA that provide owners and developers of properties under the state
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voluntary cleanup programs with added certainty that the federal government will not require
additional action at the site.'" CERCLA has been amended several times since its initial enactment
in 1980, and has been implemented through updated regulations. In the past few years, the EPA has
issued new guidance on CERCLA compliance and liability. The new guidelines take into account
some of the problems with the original CERCLA legislation discussed above, which potentially
cause a disincentive for developers and lenders to invest in Brownfield properties.

19

PART III: THE REMEDIATION OF BROWNFIELDS IN VIRGINIA
A. Introduction to Virginia's Site Cleanup and Redevelopment Policy
As discussed in the previous section of this guide, CERCLA, which was originally designed
to provide for the efficient, expeditious remediation of contaminated sites, has had numerous
unforeseen consequences. Among these is the Brownfields problem, which is being addressed on
the Federal level with numerous initiatives. On the state level, the Virginia Department of
Environmental Quality (DEQ) has begun implementing two programs which assist in the
redevelopment of Brownfield sites: 1) the Brownfield site assessment program and 2) the Voluntary
Remediation Program. With regard to the former, in 1999 the Virginia Department of
Environmental Quality began an EPA-supported program to provide initial site assessments for
publicly-owned or abandoned parcels. So far, the agency has identified up to twenty-two potential
Brownfields locations and has begun assessments on six. Following these DEQ sponsored
assessments, the sites may be reused by their owners and contribute to community development.
For further information on this program, contact Mr. Tom Modina at DEQ at (804) 698-4183.
Second, the Virginia General Assembly enacted legislation in 1995 which authorized the expedited
cleanup of contaminated sites. The development of Virginia's Voluntary Remediation Program
(VRP) was mandated by this statute and it serves as an important state policy initiative encouraging
the redevelopment of Brownfields.
1. The design of Virginia's Voluntary Remediation Program
Virginia's VRP is designed "to encourage hazardous substance cleanups that might not
otherwise take place."' Administered by Virginia's Department of Environmental Quality, the
program allows the owner of a site and the state government to arrive at a mutually acceptable
remedy for the contamination at the site. This remedy must be one which will bring the site within
specific parameters for cleanliness with respect to all contaminants. When the DEQ determines that
the work is complete, the landowner receives a Certification of Satisfactory Completion of
Remediation. This certificate confers immunity from liability under state enforcement actions with
respect to the contamination the participant remedied. In turn, the landowner usually must alter its
property deed to limit the property's future use. In addition, it is possible for landowners with a
Certification of Satisfactory Completion of Remediation to be granted exemption or partial
exemption from local taxes by the municipality.1 15 This period can be extended for up to five years
after the Certificate is obtained."'
There are numerous reasons why the Virginia VRP is of importance to local governments.
First, local governments are sometimes the owners of Brownfields sites, such as city or countyowned landfills. In this case, a better understanding of how they can clean up their property is
crucial. Second, as will be mentioned later in this report, local government officials do have the
opportunity to comment on all proposed or completed remedial projects that happen through the
VRP. Furthermore, as will be discussed in Part IV, there are ways in which local governments can
play a more indirect role in remedial efforts within Virginia. Finally, and as discussed in Part I, the
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clean up and consequent redevelopment of Brownfields sites can provide numerous economic
benefits to surrounding communities and local governments alike.
2. Examples of VRP projects approved to date
The Virginia VRP is a relatively new state program being in existence for approximately four
years after its legislative enactment in 1995. Since that time, nearly 90 sites have entered the
program with 27 receiving the Certificates of Satisfactory Completion of Remediation. The
following four case summaries describe several of these cases.
Lynchburg Manufactured Gas Plant
The Lynchburg Manufactured Gas Plant, owned by the Columbia Gas Inc., is located in
Lynchburg, Virginia. The site is approximately three acres and is positioned within the flood plain
of Blackwater Creek. A manufactured gas plant operated on the site from approximately 1905 to
1952. The property is currently vacant and all buildings and improvements have been removed.
Columbia Gas entered into a individually-negotiated Voluntary Remediation Agreement with
the Virginia DEQ on March 12, 1996. The primary contaminants of concern identified during the
site investigation in 1997 were volatile organic compounds, polynuclear aromatic hydrocarbons
(both products of the manufactured gas plant process) and to a lesser extent, heavy metals. During
the site characterization stage, a risk assessment was conducted to determine the level of risk posed
to human health and the environment. This evaluation concluded that the level of contamination in
the groundwater did not pose an unacceptable risk to human health or the environment, provided that
the impacted groundwater was not used for drinking purposes. The risk assessment also stated that
if the soil at the site is not disturbed for any reason other than utility repair work there would be no
unacceptable risk to trespassers, recreational users or potential on-site workers. Consequently, a
"Certificate for Satisfactory Completion of Remediation" was issued by DEQ on October 22, 1998.
Currently, there are no plans for redevelopment of the site due to its location in a flood plain.
Village at Shirlington Shopping Center
The Village at Shirlington Shopping Center, located in Arlington, Virginia, was enrolled in
a Voluntary Remediation Agreement in early 1997. Connecticut General Life Insurance Company
(CGLIC) formerly owned the site but sold it in December of 1995 to the Federal Realty Investment
Trust. Despite the change in ownership, CGLIC agreed to continue pursuit of a "Certification of
Satisfactory Completion of Remediation" under the Virginia Voluntary Remediation Program. The
site was formerly occupied by a dry cleaning facility. A dry cleaning solvent, tetrachloroethylene
and its degradation products were detected in the groundwater underlying this former dry cleaning
plant. The site characterization report, performed in January of 1996, identified two areas with
volatile organic compounds in groundwater that exceed federal maximum containment levels.

21

In May of 1998, an air sparging and soil vapor extraction system was installed at the Village
of Shirlington Shopping Center site for remediation purposes. Various monitoring steps have been
undertaken to confirm performance of the remediation system. On May 28, 1999, after the site
specific target levels were reached, the remediation system was shut down. Groundwater monitoring
was conducted at the site in late August 1999 to evaluate the stability of groundwater quality without
the remediation system in operation. Installation of a vapor barrier is planned for the area beneath
the future building planned to be constructed in one of the impacted areas. The vapor barrier
technique was determined to provide protection from the groundwater contaminants for residential
or commercial use. Development plans for the site involve the construction of an eight-story office
building over the remediated area.
Hoechst Celanese Corporation, Portsmouth Plant
The former Hoechst Celanese Corporation Plant is located in Portsmouth, Virginia. The site
has been used for industrial purposes since 1899 when the Eustis Smelting works began processing
copper ore into an intermediate copper matte product for commercial use. Smelting operations were
discontinued in 1919 and since then the site has been used for the production of numerous sulfurbased products. This production has continued through the 1980's. Celanese Corporation acquired
the company in 1980 and merged with American Hoechst in 1987 to form the Hoechst Celanese
Corporation.
Hoechst Celanese Corporation entered into a Voluntary Remediation Agreement in early
1997. The remediation plan is multidimensional and includes clean up of buried pesticide and
chemical containers, a series of wastewater ponds, and site groundwater contamination.
The Hoechst Celanese Corporation is no longer the owner of the site, although it continues
to participate in the remediation of the site under the Voluntary Remediation Program. Currently,
the site is now an active manufacturing facility owned by BASF Corporation, which will continue
its current activities.
Mobil Ashland Property
In the 1960's Mobil Agricultural Chemical Co. (MAC) bought the site located in Ashland,
Virginia. The Industrial Chemicals Group, Agricultural Chemicals Group, and the Fertilizer Group
of MAC performed research and development activities on the location. All three groups worked
to develop uses for phosphorous. Wastes from the operations of all three groups were disposed of
on the site. Some wastes were disposed in an unlined wastewater evaporation pond which was
constructed of soil. Those wastes that were not disposed in the wastewater evaporation pond were
transported to an on-site dry well for disposal.
The Mobil site was deemed eligible for the Voluntary Remediation Program on January 21,
1998. The Site Characterization Report conducted for the Mobil Ashland site identified the
groundwater around the former drywell as an environmentally contaminated area. However, the risk
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assessment findings indicated that the contamination present did not pose a significant risk to the
environment or human health.
A "Certificates of Satisfactory Completion of Remediation" was issued by DEQ in
September of 1999 after a restriction prohibiting the extraction of groundwater from the site was
entered into land records. The Mobil site will be redeveloped in the future for office and industrial
use.
B. Overview of Virginia's Voluntary Remediation Program (VRP)

The Virginia Voluntary Remediation Act"' became effective in July 1995, requiring the
Virginia Department of Environmental Quality to promulgate regulations to be incorporated into the
Virginia Administrative Code by which its Voluntary Participation Program would be administered.
The finalized regulations were issued and took effect in June 1997. The following discussion
1regulationdescribes
8s.
the procedure of the Virginia Voluntary Remediation program set out in DEQ's program

C. Eligibility
1. Parties who may participate

The DEQ regulations establish eligibility criteria for participation in the program. Parties
who are owners, operators, holders of security interests, or who enter into contracts for the purchase
of contaminated property, or their authorized agents, may participate in the program.'" An eligible
party would be interested in participating due to the immunity from future state (and potentially,
federal) liability for releases to the environment conferred by the certification of completion. This
immunity will, theoretically, make sites more easily transferable and make lenders more willing to
lend funds necessary to finance redevelopment projects on brownfields sites. As previously
mentioned, the traditional reluctance to lend funds for such projects has been caused by the poor
collateral which liability-prone sites represent and the "lender liability," which lenders have faced
when they develop a security interest in contaminated land.
2. Eligible sites

Only certain sites may be included in the program. Generally, all contaminated sites qualify
and the enabling statute and regulations describe those sites which are not eligible.
Not all contaminated sites are eligible for the
Virginia Voluntary Remediation Program.
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A site is ineligible for the program under the following circumstances: first, remediation of
the site must not have been clearly mandated under federal or state enforcement actions.'
"Clearly mandated" clean-up is further described as not being the subject of an existing or pending
permit, closure plan, administrative order, court ordered consent order, or being placed on the EPA's
National Priorities List.' Second, sites subject to requirements imposed by the Virginia Hazardous
Waste Management Regulations open dumps, and unpermitted landfills under the Virginia Solid
Waste Management Regulations; any sites where the DEQ Director finds an imminent and
substantial threat to the human health and the environment; and any site which is subject to any other
response action required by a local, state, or federal law or regulation are not eligible.' These types
of sites are ineligible because the Voluntary Remediation Program is not supposed to upset existing
enforcement actions under federal or state schemes nor is it designed to provide protection from
liability for parties who have contaminated sites due to failure to comply with applicable regulations.
Alternatively, a site is eligible if the EPA and the DEQ have waived its jurisdiction over the site. 123
3. Sites already being cleaned up

Cleanups which have already been completed may be included in the program if the applicant
can show equivalence between the cleanup plans which were implemented and the standards for
prospective cleanups under the program.' This allows parties whose voluntary cleanups predated
the regulations to participate retroactively if the remedy they implemented, or are in the process of
implementing, would have been sufficient to qualify for the program. Cleanups of petroleum
releases may also qualify under the draft regulations, although enrollment in the program eliminates
eligibility in the Virginia Petroleum Underground Storage Tank Fund.'
D. Application

An interested party must apply in order to participate in the program. DEQ is willing to work
with potential participants to ensure their application is complete and satisfies the necessary
requirements.
What must be included in an application that
is submitted to the Virginia Voluntary
Remediation Program?

An application to the DEQ must include:
•
•
•

A notice of intent to participate in the program
A statement of the applicant's eligibility to participate in the program (e.g. proof of
ownership, security interest, etc.)
For authorized agents, a letter of authorization from an eligible party
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•
•
•

•
•

A legal description of the site
The general operational history of the site
A general description of information known to or ascertainable by the applicant pertaining
to 1) the nature and extent of any contamination; and 2) past or present releases, both at the
site and immediately contiguous to the site
A discussion of the potential jurisdiction of other existing environmental regulatory
programs, or documentation of a waiver thereof
A certification by the applicant that to the best of his knowledge, all the information as set
forth in this subsection is true and accurate'

The applicant must also pay an application fee equal to one percent of the cost of the
remediation, but no more than $5,000. 127 The applicant may estimate the remediation costs to
determine the registration fee, 128 but that preliminary fee must be adjusted to reflect the actual
remediation costs when the participation terminates.' In the alternative, the applicant may pay the
$5,000 maximum fee up front and receive a refund for any balance owed should the actual costs of
remediation prove that one is proper. Within 45 working days of receipt of the application, the DEQ
reviews the application for completeness, accuracy and eligibility of the applicant and the site.'"
If the DEQ rejects the application on any of these three grounds, it must notify the applicant and
provide reasons for the rejection in writing. The applicant may then submit new information to
address the application's inadequacies or appeal the rejection in accordance with the Virginia
Administrative Process Act.' The most common reason for rejecting a proposal is that the site
would best be remediated under a different program.
E. Voluntary Remediation Report
1. Contents of the report

After the application is accepted, the participant is responsible for compiling a Voluntary
Remediation Report. This report serves as a master record documenting remedial activities at the
site. Such a report must include 1) a site characterization; 2) a remedial action work plan; 3)
documentation of public notice; and 4) a demonstration of completion.' The site characterization
must contain a delineation of the nature and extent of releases of contaminants to all media (e.g., air,
soil, groundwater, surface water), an evaluation of risks to human health and the environment posed
by such releases, a proposed set of remedial objectives, and a remedial action plan to achieve those
objectives or a justification for a "no action" plan.'" Guidance for assessing the risks to human
health and the environment is found in the regulations at 9 VAC 20-160-90.
The "remedial action work plan," the most important component of the Voluntary
Remediation Report, must detail the activities, schedule, permits required, and design plans for
implementing the remedial action established in the site characterization component of the report. 134
Therpotmusaldnrehtpubicoflanwsmdecoith9VAC20160-120 (a finalized regulatory requirement).'" The demonstration of completion that the
participant submits to the DEQ upon completion of the remedial activities must include a detailed
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summary of the remedial action taken at the site, the cost of the remediation, and sampling results
which demonstrate that the remediation achieved the desired results. In addition, the participant
must certify that it has complied with any applicable regulations in performing the remedial work.'
2. Review of the report

When the DEQ receives the completed Voluntary Remediation Report (which must certify
completion of the project), it reviews the report to determine if the agreed upon work has been
completed or may request additional information to render a decision. However, the report does not
need to be submitted in its entirety up-front. Portions of the report can be submitted over a period
of time. The DEQ will perform a final review once all necessary portions have been submitted.
At this point in the process, the DEQ is in close contact with all interested parties to ensure
all lines of communication are open. If it is determined that the work was completed, the DEQ
works toward expeditious issuance of the certification of satisfactory completion.' The regulations
do not include departmental inspections of sites in reviewing the Voluntary Remediation Report,
although they do include provisions which allow the department to revoke a certification of
satisfactory completion should it later determine that representations in the report were false or
misleading. A participant may submit the report to the DEQ as a matter of right, although
acceptance of the report is contingent upon favorable review of its contents. Before the participant
commences remedial activities, the DEQ may also, as appropriate, expedite the issuance of any
permits required to complete a voluntary remediation and must do so within 120 working days of
an application for such necessary permits.'" When the participant submits the final report, the DEQ
reviews it before issuing a Certificates of Satisfactory Completion of Remediation pursuant to the
Virginia Administrative Process Act.'"
F. Remediation Standards
1. General provisions
The cleanup a participant proposes to perform voluntarily is subject to review for sufficiency.
The regulations do not call for the DEQ to review the remedial plan for sufficiency in a formal
setting. Informal discussions between the participant and the DEQ lead to an agreement on what
remedial plan, when completed, would be found sufficient. Before a participant submits proposed
plans to the department, it will have to demonstrate that it has solicited public comments on the plan.
The regulations contain technical guidelines for determining whether a proposed remedy will satisfy
the DEQ. As a general rule, the remediation standards must consider impacts to human health and
the environment.' The remediation standards must be based on the participant's projections of the
future use of the site,' although the public participation aspects of the regulations will provide the
opportunity for the public and local governments to comment on the participant's proposed
classification of the site.
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2. Unrestricted use

In order to be classified as unrestricted, the residential standard must be achieved for all
media -- such as water, air, and soil -- throughout the site. Residential standards are based on either
background levels of contamination found on unaffected portions of the site or neighboring sites,
or based on standard residential exposure factors. A site cannot be classified as unrestricted in cases
where residential standards have been achieved, but must then be maintained by ongoing
management techniques (such as the use of engineering or institutional controls). 142
3. Restricted use standards

If a remedial plan does not achieve the unrestricted use standard, the participant must apply
appropriate restrictions on future use.'" Restrictions on the use of a site may include institutional
controls (such as restrictions on ground water use) or engineering controls (such as providing caps
or fences on contaminated areas).
Most properties remediated under the
Virginia Voluntary Remediation Program
will not be reused for residential purposes.
Instead, they will be used for commercial or
industrial purposes.

Other restrictions limit the types of activities that may occur at the site, so as to limit
exposure to residual contamination. These restrictions on use are in addition to local zoning
ordinances and do not preempt any local zoning ordinances. The future end-use of a property
classified as restricted can range from residential to industrial uses - providing the appropriate
restrictions are followed. The restrictions must be described in the DEQ's Certification of
Satisfactory Completion of Remediation as provided in 9 VAC 20-160-110.
4. Determination of standards

Remediation standards are developed according to tier-based criteria after the site
characterization data are gathered pursuant to 9 VAC 20-160-70, considering the risks the release
poses to human health and the environment and the nature and extent of the releases.'"
5. Tier based criteria

The participant may choose to bring the site into compliance with Tier I (background levels),
Tier II (generic standards for contaminants) or Tier III (standards based on a site specific risk
assessment) standards, depending on particular characteristics of the site. For some sites, a
combination of tiers will be necessary to develop the appropriate standards of remediation. 145
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Tier I criteria are determined by background samples taken from uncontaminated portions
of the site or from nearby properties.' Tier I criteria would be particularly useful when a site is
located in an area with high levels of a naturally occurring chemical that have been found on-site and
that are suspected not to be part of the release. If it can be demonstrated that a naturally occurring
chemical is present on the site below background levels, Tier I standards have been met, then the
participant is relieved of the burden of remediating the chemical in question. However, if the
concentrations of a chemical exceed Tier I background concentration, Tier I criteria may not be used
for that contaminant and the participant may consider Tier II and Tier III methodologies.'
Tier II standards are based on published, media-specific values derived using conservative
default assumptions. They are compiled from EPA documents, national and state regulations, and
legislation. If Tier II standards are not chosen by the participant as cleanup goals, Tier III standards
may be developed.
Tier III remediation standards, unlike Tier II standards, are based on a site-specific risk
assessment. The risk assessment considers assumptions about the existing and potential human
exposure to the contamination present at the site. Current and future land use can be taken into
consideration. If the site is an industrial site, Tier III standards can be developed that are protective
for this type of land use. Tier III standards should also be protective of any ecological receptors in
the area.
The regulations in the Virginia Administrative Code provide a detailed account of the
specific standards that must be met under each tier. For more specific details on the tier criteria,
potential participants in the Voluntary Remediation program should contact the Virginia Department
of Environmental Quality (John Ely, Program Manager, 804-698-4249, www.deq.state.va.us ).
G. Termination in the Program

A participant's activity in the VRP terminates 1) when the DEQ concurs with all work
submitted; 2) when the DEQ reviews new information and determines that a participant is not
eligible for the program; or 3) upon 30 working days written notice by either party."' If the DEQ
determines that the site is not eligible for participation, it must inform the participant and provide
an explanation of the determination of ineligibility. The participant then has 30 working days to
submit additional information to demonstrate eligibility.'" Further, a participant may seek judicial
review pursuant to the Virginia Administrative Process Act when the DEQ Director terminates the
participation. The DEQ is entitled to receive and use any information that a party develops in
connection with work performed as a participant in the program after it has applied to be included
in the VRP.150 No registration fees are refunded upon termination of participation."'
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H. Certificates of Satisfactory Completion of Remediation
1. General provisions

When participation in the program terminates as a result of the DEQ's determination that the
remedial work has been completed, the DEQ issues a Certificates of Satisfactory Completion of
Remediation. 152 This certification confers broad immunity from enforcement action under the
Virginia Waste Management Act, the Virginia State Water Control Law, the Virginia Air Pollution
Control Board, and any other applicable Virginia law.'" As yet, this certificate confers no immunity
from federal enforcement actions or from "third party" suits filed under CERCLA's private right of
action provisions.
The Virginia VRP regulations establish procedures for the
issuance of Certificates of Satisfactory Completion of
Remediation, based on then present conditions and available
information, where voluntary cleanup achieves applicable
cleanup standards or where DEQ determines that no further
action is required.
From the Virginia Department of Environmental Quality
Voluntary Remediation Program website (www.deq.state.va.us )
2. Recordation of limitations on land use

If the certificate issued by DEQ for completion of the remediation program includes use
restrictions, those restrictions must be specified on the deed of the property and include an
explanation for the restrictions. The participant must also record the restrictions with the land
records for the site in the office of the clerk of the circuit court for the jurisdiction in which the site
is located. The participant may also record the certificate itself. However, if the certificate does not
include any restrictions, the participant may choose not to record the certificate. The immunity given
by the certification applies to the participant and runs with the land identified as the site. 154
3. Limitations on immunity

Any immunity conferred by a certificate is limited to site conditions existing at the time of
the certificate's issuance as the conditions are described in the Voluntary Remediation Report.'"
Thus, if the site is contaminated once again as a result of future activities or if existing contamination
not described in the Voluntary Remediation Report is discovered, the immunity would not extend
to enforcement actions concerning such contamination. If the Voluntary Remediation Report
identifies the nature and extent of contamination on and off the site boundaries (e.g., contamination
which has migrated to an adjoining property), and if there is no unacceptable risk to human health
or the environment on or off the site, then the immunity conferred by the certificate applies to
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enforcement actions which could otherwise be taken to address conditions both on and off the site
boundaries.' 56
If the Voluntary Remediation Report does not identify the nature and extent of off-site
contamination, the immunity which the certificate confers applies only to enforcement actions which
could otherwise be taken to address conditions at the site, leaving the site owner still liable for off
site contamination.'" However, the DEQ almost always is able to identify this off-site
contamination. In essence, the immunity a certificate confers is limited to the contamination
disclosed by the participant in the Voluntary Remediation Report and described by the DEQ in the
Certificate of Satisfactory Completion. It does not grant a site any immunity from enforcement
actions for other contamination, creating an incentive to reveal the full extent of the contamination.
To ensure that there will be no question as to the scope of immunity, the certificate must
specify site conditions for which immunity is granted, including 1) a summary of the information
considered; 2) restrictions on future use; 3) required institutional controls; and 4) any required
engineering controls and their maintenance.'" These enumerated categories are not exhaustive.'"
In addition, the DEQ may revoke a certificate at any time if contamination that poses an
unacceptable risk to human health or the environment is rediscovered at the site (or off site should
the contamination have migrated). This would nullify the immunity, which runs with the property.'
In addition, the DEQ may revoke a certificate if it is determined that the participant provided
information that was false, inaccurate or misleading. 161 DEQ decisions to revoke a Certificates of
Satisfactory Completion may be reviewed pursuant to the Virginia Administrative Process Act.
I. Public Participation
The enabling statute which led to the Voluntary Remediation Program regulations includes
no provision ensuring that the public or local governmental entities would have the opportunity to
comment on a proposed remedial plan. The statute contemplates only the DEQ and the participant
being involved in the remedy selection. However, the finalized regulations require that the
participant provide both the local government and all adjacent property owners with a description
of the proposed or completed remedial action.

The public is permitted the opportunity to
comment on a site's proposed cleanup plan.
This ensures that to some extent,
surrounding property owners, who are
directly affected by neighboring
contaminated sites, are included in the
remediation process.
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The participant must also publish a notice concerning the remedial action once in a
newspaper of general circulation in the area affected by the voluntary action. 162 The notice must
include:

•

The name and address of the applicant and the location of the proposed voluntary
remediation
A brief description of the proposed remediation
The telephone number of a specific person familiar with the proposed remediation from
whom information regarding the remediation can be obtained
A brief description of how to submit comments'

The applicant must wait for a period of 30 days after placing the notices in order to receive
comments.' The participant must provide a signed statement that he has sent a written notice to
all adjacent property owners, a copy of the notice and the names and addresses of the people to
whom he sent the notice. 165 The participant must also provide copies of all written comments
received during the public comment period, a discussion of how the comments were considered and
a discussion of their impact on the remedial action.'' However, there are still no provisions for the
public to comment on whether a cleanup has been satisfactorily completed when the participant
submits the Voluntary Remediation Report.
J. Access to Land

The Virginia Voluntary Remediation Program also includes a provision to assist in the
remediation of properties in which access to another property is required in order to adequately clean
up the contamination. The legislation allows the Department of Environmental Quality, if requested
to do so by the person undertaking a voluntary remediation project, to gain temporary access to
public or private property. The person undergoing the remediation must demonstrate that he or she
has already attempted to gain access by private agreement with the party that owns the land. The
person requesting access must compensate for any actual damages to the property that occur because
of the access, and must compensate the DEQ for any expenses incurred in gaining the access. The
access will only be granted for the minimum time required to complete the remediation and should
not disrupt ongoing activities. If a property owner refuses to give access to a voluntary remediation
participant at the request of the DEQ, the owner forfeits claims against the participant performing
the remediation if the contamination has spread to the owner's property. 167
K. Tax Incentives

Some state voluntary remediation programs include tax incentives to help offset the cost of
remediation or redevelopment. Virginia's plan does not specify any actual tax incentives, but does
include a provision to allow local governing entities of any town, city or county to exempt or
partially exempt environmental restoration sites from taxation. The exemptions are made by
ordinance of the local governing entity. In order to be considered an environmental restoration site,
a property must contain, or have contained in the past, environmental contamination from the release
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of hazardous substance, hazardous waste, solid waste or petroleum and also be under voluntary
remediation or have a Certificate of Satisfactory Completion of Remediation.'" Unlike some tax
incentive programs in other states that provide an actual exemption for sites that meet certain criteria,
the Virginia plan merely opens tax incentives as an option for local governments dealing with
Brownfields properties.
Another initiative to spur Brownfields development by attempting to offset the high cost of
remediation that has been adopted by some states includes grant and loan programs specifically for
the remediation of Brownfields properties. For example, the State of New Jersey offers funds for
Brownfields remediation to municipalities and private sector developers from its Hazardous Site
Remediation Fund.'" Several years ago, the Virginia legislature did develop a grant program
connected to Brownfields remediation — however the program was only funded for one year. In
1995, the General Assembly appropriated $500,000 for a Clean Sites program to provide five grants
of $100,000 each to cities seeking to redevelop abandoned industrial properties that were suffering
from real or perceived environmental contamination. Under this program, which was administered
by the Virginia Department of Housing and Community Development, five sites (Lynchburg,
Roanoke, Norfolk, Newport News and Portsmouth) were given grants for redevelopment activities.
The program has never received funding since the initial appropriation in 1995, and there are
currently no other grant programs in Virginia specifically for Brownfields redevelopment.'"
L. Judicial Review
1. The Virginia Administrative Procedures Act
a. Review of case decisions
The regulations explicitly identify the Virginia Administrative Procedures Act17' (VAPA)
as detailing the procedures by which the DEQ must determine if a participant has satisfactorily
completed a remediation.172 VAPA, however, governs all agency decisions made with respect to the
Voluntary Remediation Program.
A determination that a party complies (or fails to comply) with a requirement for obtaining
a right or benefit qualifies as a case decision under VAPA. 173 Here, the "benefit or right" at issue
would be the immunity from future enforcement actions conferred by the Certificate of Satisfactory
Completion of Remediation, or the opportunity to participate in the program. Further, a case
decision which could be the basis for granting or denying a right or benefit qualifies as an "agency
decision" under VAPA.174 Thus, many decisions the DEQ makes in connection with the program are
judicially reviewable. Indeed, DEQ decisions concerning eligibility, review of the public comments,
determination of satisfactory completion and any future revocations of Certificates of Satisfactory
Completion would all be subject to judicial review under VAPA.
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b. Informal fact findings
As the regulations do not contemplate any formal hearings in any of these aspects of the
program, the case decisions are subject to the "informal fact finding" process detailed in Va. Code
§ 9-6. 14.11. In such an informal fact finding, the DEQ must "ascertain the fact basis for [its]
decisions of cases through informal conference or consultation proceedings."' VAPA does not
address rights of third parties in informal fact findings, although parties to the case have a right to
1) notice of any proceedings; 2) appear before the agency; 3) be notified of adverse information
which the agency might consider in its decision; 4) receive a timely decision; and 5) receive a written
explanation of any adverse decision.'
c. Standing
VAPA establishes standing requirements for challenges to informal fact findings. To appeal
a case decision, a litigant must be an "aggrieved party" who has been denied a personal or property
right or otherwise burdened in a fashion different from the public in general.17' Thus, a concerned
citizen with no unique interest (such as owning a property neighboring the relevant site) would have
no ability to appeal a decision which he finds unfavorable. An applicant to the program, a
participant in the program, or the owner of land immunized from enforcement action by a Certificate
of Satisfactory Completion would have standing to challenge determinations of ineligibility,
determinations that remediation has not been satisfactorily completed, the DEQ terminations of
participation, and revocations of Certificates of Satisfactory Completion.
On appeal, an aggrieved party must demonstrate that the agency's decision was an error of
law by showing that the action was either not in accordance with constitutional powers, not in
compliance with the agency's statutory authority, not in compliance with required procedures, or not
supported with substantial evidence.17' In reviewing the sufficiency of the agency's evidence that
supports its fmding, a court relies upon a presumption of official regularity and the agency's
specialized competence.17 Thus an aggrieved party would have a significant burden in showing that
the DEQ's decision was improper.
M. Memoranda of Agreement
1. Continued Federal and third party liability
Participation in the Virginia Voluntary Remediation Program confers immunity from
Virginia Department of Environmental Quality enforcement action. However, participation in the
program does not confer any immunity from federal CERCLA enforcement actions or from third
party actions. The EPA has addressed this concern in three ways. First, it has entered into
"prospective purchaser agreements" (PPAs) with parties who agree to perform certain remedial
activities in exchange for a release from federal liability. Second, it at times has issued "comfort
letters," which indicate that enforcement action is not contemplated for a relevant site. Third, it has
entered into memoranda of agreement (MOA's) with a number of states by which participation in
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a state Brownfields program or a VRP with satisfactory provisions will confer federal immunity as
well as state immunity.
2. Process of entering into a MOA

Thus far, the EPA has entered into memoranda of agreement with states only on a case-bycase basis, 180 although it is currently developing specific guidelines that it will use in evaluating the
sufficiency of a state Brownfields program.' The EPA will review all documents concerning
Virginia's Voluntary Remediation Program to determine if the State program meets the following
criteria:

•
•

•
•

Provides opportunities for meaningful community involvement;
Ensures that voluntary response actions are protective of human health and
the environment;
Has adequate resources to ensure that voluntary response actions are
conducted in an appropriate and timely manner, and that both technical
assistance and streamlined procedures, where appropriate, are available from
the State agency responsible for the Voluntary Cleanup Program;
Provides mechanisms for written approval of response action plans and a
certification or similar documentation indicating that the response actions are
complete;
Provides adequate oversight to ensure that voluntary response actions are
conducted in such a manner as to assure protection of human health and the
environment, as described above; and
Shows the capacity, through enforcement or other authorities, of ensuring
completion of response actions if the volunteering party(ies) conducting the
response actions fail(s) or refuse(s) to complete the necessary response
actions, including operation and maintenance or long-term monitoring
activities. 91182

Thus far 11 States have entered into
Memoranda of Agreement with the EPA:

Texas
Missouri
Indiana
Maryland

Colorado
Wisconsin
Delaware
Michigan
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Minnesota
Illinois
Rhode Island

3. Virginia's prospects for a MOA
The Virginia Voluntary Remediation Program regulations might fulfill the requirements for
an MOA. The original draft regulations for the Virginia Remediation Program gave no method for
the public to have input into the decision-making process on a specific remediated site. The only
option for aggrieved third parties was to file suit under the Virginia Administrative Procedures Act.
The finalized regulations, however, do provide a place for members of the public to have input into
the decision-making process about specific remediation action at a site. The remediation participant
must submit a description of the remediation action to the local government, to adjacent property
owners and publish a brief description in a local newspaper. Members of the public can comment
on the proposed action for a period of 30 days, after which the participant must submit a copy of all
written comments as well as an explanation of how the comments impacted the remediation plan.'"
Virginia's chances for compliance with the EPA requirements for a Memorandum Of Agreement
may have been increased by this change in regulation to provide for public participation in the
decision-making process.
By their terms, the final regulations for the Virginia VRP protect human health and the
environment and are consistent with state and federal requirements. Further, the regulations
explicitly require that the clean up standards be consistent with future land uses, thus satisfying the
second element required by the EPA's draft guidance. The Virginia regulations include provisions
for written DEQ approval of the remedial plans and certification that the project was completed
within state requirements, satisfying the fourth requirement of the EPA draft guidance. In addition,
Virginia already has resources to oversee cleanups of contaminated sites, satisfying the last
requirement of the EPA draft guidelines on Memoranda of Agreement.
Generally, sites that are included within the scope of the MOA
will be those types of sites that are often less-contaminated or
that pose lower risk to public health, welfare or the
environment; these types of sites are not typically addressed by
EPA CERCLA cleanup actions.
Guidance for Developing Superfund Memorandum of
Agreement (MOA) Language Concerning State Voluntary
Remediation Programs. Office of Solid Waste and Emergency
Response. July 1997.
The regulations promulgated to administer Virginia's Voluntary Remediation Program
provide a road-map for an interested landowner to protect himself against future enforcement actions
taken by the Commonwealth and, perhaps, the EPA. As yet, the program includes no provisions for
tax incentives or affirmative planning with local development agencies. For private parties, the
program provides a mechanism which may ameliorate the undesired effects of CERCLA and state
law which have prevented redevelopment and transfer of Brownfields.
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PART IV: LOCAL GOVERNMENT INVOLVEMENT IN THE REMEDIATION AND
REDEVELOPMENT PROCESS
Unless a municipality is the actual owner of a Brownfield site, the only formal opportunity
for local government to participate in the Virginia Voluntary Remediation Program is the public
comment period, when participants in the VRP solicit comments from local government officials
and the community. However, there are numerous other less formal pathways through which local
governments can encourage and participate in the clean up and redevelopment of Brownfields within
their communities.

Local governments can play important roles in the redevelopment of
Brownfields, such as —

.

Integrating Brownfields development with other development priorities
Involving community residents in development plans
Brokering reuse
Providing funding
Coordinating public funding and resources
Acting as a liaison with environmental regulators
Assuming liability for contamination

Reprinted with permission - Brownfields Redevelopment: A Guidebook for Local
Governments and Communities, International City/County Management Association
and the Northeast - Midwest Institute. 1997.

The unique ability of municipalities to look at the community's broader plans and needs
allows local officials to act in an encouraging manner towards redevelopment that is in the
community's best interest.'`' In addition, involving the community in reuse plans whenever possible
will ensure a more successful redevelopment' s' Local governments can also act as a broker by
helping to match up sites with prospective redevelopers."' Providing funding to help in the
remediation and redevelopment process is another way in which local governments can encourage
investment in Brownfields.'" While in some instances local governments will fund a portion of the
redevelopment process, 188 in Virginia, a tax incentive program has been developed to encourage
landowners to remediate their property." As mentioned in Part III, the Code of Virginia §58.13664 allows local governments to reward those landowners who complete successfully Virginia's
Voluntary Remediation Program. If they so choose, municipalities are permitted to grant exemption
or partial exemption from local property taxes to a landowner for up to five years after a Certificates
of Satisfactory Completion of Remediation is issued.
In addition to providing funding, local governments can also encourage redevelopment of
Brownfields by making private-sector parties aware of State and Federal financing initiatives that
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could aid in the remediation or redevelopment process.'" Appendix B details specific funding
programs on both the State and Federal level that can be of potential use for Brownfields
redevelopment, giving a brief description of the program and contacts for further information.
Local governments can also act as a liaison between State and Federal environmental
agencies and community groups, and private companies. 191Andicasewhrfonig
liability are preventing expeditious remediation, local governments might find it opportune to
assume liability. 192 While such an action could have a tremendous effect in terms of easing the fears
of potential redevelopers, it could prove costly, and should therefore be undertaken with caution. 193
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Appendix A: Glossary of Important Terms
ASTM - American Society for Testing Materials. ASTM has developed an evaluative tool known
as a transaction screen, which allows property owners to conduct an initial environmental
investigation of their properties.
Brownfield - defined by the EPA as an abandoned, idled, or under-used industrial and commercial
facilities where expansion or redevelopment is complicated by real or perceived environmental
contamination.
CERCLA (Superfund) - Comprehensive Environmental Response, Compensation, and Liability
Act of 1980. This law was designed as a response to problems created by hazardous waste disposal.
It established a tax that created a trust fund to finance the investigation and remediation of hazardous
waste sites.
Certificates of Satisfactory Completion of Remediation - This document is issued by the DEQ
once all of the requirements for Virginia's VRP have been satisfied. The Certificate generally
includes restrictions on future land use, but is appealing because of the limited immunity from
liability under state laws that it offers.
Code of Virginia - This is the collection of laws which govern the Commonwealth of Virginia.
DEQ - Virginia's Department of Environmental Quality. This agency creates and enforces
environmental regulations. One of the DEQ's many responsibilities is administration of the VRP.
EPA - United States Environmental Protection Agency. This federal agency is responsible for
protecting human health and the environment through the creation and enforcement of environmental
regulations. The EPA oversees the Superfund Program.
ICMA - International City/County Management Association. ICMA is a professional and
educational association of administrators that serve local governments. They have conducted
extensive research in the area of Brownfields, focusing on the redevelopment of contaminated
properties.
NPL - National Priorities List. This list, established by CERCLA (Superfund), which includes some
of the most contaminated sites in the nation. There are currently approximately 1,300 NPL
identified by EPA.
Phase I Site Assessment - This is a site assessment conducted by an environmental professional.
It includes a records review, a visual site inspection, and interviews of persons who have knowledge
of the site.
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Phase II Site Assessment - This is the second phase of a site assessment. The purpose of a Phase
II is to identify the location, extent, and nature of any contamination. It involves conducting a
chemical analysis of soil and water samples, as well as an analysis of materials from any structures
present.
Remediation - In the context of Brownfields, remediation refers to the process of cleaning up
contaminated sites.
Superfund (see CERCLA)
VAC - Virginia Administrative Code. This is a compilation of the administrative regulations from
all of the state agencies.
Voluntary Remediation Report - This report is DEQ a documentation archive that keeps track of
all remedial activities that take place at a site being cleaned up in the VRP.
VRP - Voluntary Remediation Program. This is a program administered by the DEQ, and it is
designed to encourage the remediation of hazardous waste sites that might otherwise not take place.
The program allows the owner of a contaminated site and the state to arrive at a mutually acceptable
remedy for the site. In turn, participants receive immunity from liability under state laws.
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Appendix B: Federal and State Funding Programs

Numerous Federal and State programs offer grants and loans for Brownfields redevelopment
projects. The funding programs cover a broad range of projects — such as Brownfields projects
along riverfronts, Brownfields projects to create employment or help to train workers, and
Brownfields projects that improve the quality of life for residents in economically declining
communities. Some of the funding is given to local governments, some to the state, and others to
private entities such as businesses or non-profit organizations. The pages below give detailed
descriptions of specific programs that can potentially be used for Brownfields redevelopment.
PROGRAM

DESCRIPTION

WHERE TO LOOK FOR
FURTHER INFORMATION

Federal Funding Programs

Department of Commerce (DOC), Economic Development Administration (EDA)
Economic Adjustment
Program

Local Technical Assistance
Program

This program is designed to assist
communities that have experienced
economic changes — either suddenly or
gradually — that could harm the economic
base of the community. Two kinds of
projects can be funded by the grants:
strategy grants which provide resources to
carry out a planning process to address the
economic deterioration, and
implementation grants which can support
activities such as infrastructure
improvement, organizational
development, and market or industry
research and analysis. The activities
supported by an implementation grant
must be part of an adjustment strategy that
is approved by EDA. Brownfields
projects are priorities for EDA funding
programs.
These grants are used to solve specific
economic development problems, or to
respond to specific opportunities. Funds
from this program can be used for
Brownfields site assessment, identification
of sites and market analysis of the area.
Brownfields programs are a priority for
selection for all EDA programs.
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•

EDA Website:

•

Neal Noyes, Economic
Development Representative
for Virginia, EDA: (804)7712061 or e-mail at
nnoyes@doc.gov
John E. Corrigan, Regional
Director, EDA: (215)5976669 or e-mail at
jcorriga@doc.gov

http://www.doc.gov/eda

EDA Website:
http://www.doc.gov/eda

Neal Noyes, Economic
Development Representative
for Virginia, EDA: (804)7712061 or e-mail at
nnoyes@doc.gov
John E. Corrigan, Regional
Director, EDA: (215)5976669 or e-mail at
jcorriga@doc.gov

Public Works and
Development Facilities
Program

This program is designed to help
communities improve public works
facilities in order to attract new industry.

•

EDA Website:

•

Neal Noyes, Economic
Development Representative
for Virginia, EDA: (804)7712061 or e-mail at
nnoyes@doc.gov
John E. Corrigan, Regional
Director, EDA: (215)5976669 or e-mail at
jcorriga@doc.gov

http://www.doc.gov/eda

•

Department of the Interior: National Park Service
Rivers and Trails
Conservation Program

This program provides techni
http://www.gsa.gov/fdacal, assistance to areas hoping
to revitalize riverfront land. The program
has been used to help find financial
support and build community support and
participation in a Colorado project to
revitalize the riverfront in Grand Junction.
Before renovation, the riverfront was
home to three privately owned salvage
dumps and was contaminated by uranium,
mail tailings and heavy commercial use.
After revitalization, the riverfront was
transformed into a 140-acre recreational
park
http://www.gsa.gov/fdac
with walking trails and a levee f

•

The Department of the
Interior Website:
http://www.ncrc.nps.govirtca/

•

Regional National Park
Service office for Virginia:
(215)597-7995

•

HUD Website:

•

Code of Financial Domestic
Assistance Website:
http://www.esa.gov/fdac/
Virginia State HUD office:
(804) 278-4539

Housing and Urban Development (HUD)
Community Development
Block Grants (CDBG) Brownfields Economic
Development Initiative

Community Development
Block Grants (CDBG) Entitlement Grants

These grants are expected to complement
the Section 108 loan guarantee program
by making Section 108 projects more
likely to succeed. The grant program
includes a Brownfields component to
assist projects specifically oriented to
Brownfields redevelopment.
These grants are designed to improve the
living environment and housing facilities
in a community by expanding economic
opportunity. The program is a formula
grant. Funds may be used for a variety of
purposes, including purchasing property,
demolition, rehabilitation of structures and
public works facilities improvements.
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http://www.hud.gov/

•
•
•

HUD Website:
http://www.hud.gov/
Code of Financial Domestic
Assistance Website:
http://www.zsa.gov/fdac/

•

Entitlement Communities
Division, Office of Block
Grant Assistance;
Community Planning and
Development: (202)708-1577

Community Development
Block Grants (CDBG) Small Cities

• Virginia Department of
This program is designed to provide
Housing and Community
assistance to non-entitlement communities
Development (DHCD)
(those who are not eligible for CDBG
Website:
entitlement programs) in order to engage
http://www.state.va.us/dhcd/c
in community improvement projects,
dbg.html
including: infrastructure development for
new and expanding development, housing • Shawn Macnamara at DHCD,
CDBG Technical Assistance
renovation, facilities necessary for needed
community services, and improving water
Office: (804)371-7061, or eand sewer systems. Examples of
mail at
cdbg@dhcd.state.va.us
Brownfields projects that could be funded
under the CDBG small cities program are
those projects that result in the
construction of community facilities or
needed services, those projects that result
in construction of rehabilitated housing
areas and those projects that generally
remove blight from a community. The
CDBG program is federally funded, but is
administered in Virginia by the Virginia
Department of Housing and Community
Development.

Section 108 Loan
Guarantees

The Section 108 loan guarantees are
designed to provide financing for
economic development, housing
rehabilitation, public facilities, and large
scale physical development projects.
Loan guarantee programs such as this one
are often useful in Brownfields
redevelopment projects, where interest
rates are high because of lender perceived
risk of liability. The City of Chicago
obtained $50 million in Section 108 loan
guarantees for use in its Brownfields
program. Congress has also made it
possible for small cities to use Section 108
loan guarantees by allowing State's to
pledge their own CDBG funds for small
cities that do not receive entitlement funds
to use as collateral.'
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• HUD Website:
http://www.hud.Rov/

• General Printing Office
(GPO) on-line search of the
Federal Register:
http://www.access.gpo.gov/su
docs/aces/aces 1 40.htm 1

• Virginia State HUD office:
(804)278-4539

Youthbuild

This program is designed to provide
education and employment skills to
disadvantaged youth who have dropped
out of high school. The program has an
emphasis on rehabilitating housing for use
by homeless families and very low income
families, while simultaneously training
youth in the area of housing construction.
This program is listed on the HUD website as an example of HUD programs that
can be used to redevelop Brownfields
sites. Brownfields projects that result in
the conversion of former industrial
contaminated property to low-income
residential housing could use the
Youthbuild program to fund construction
costs.

•

HUD Website:
http ://www.hud.gov/

•

GPO on-line search of the
Federal Register:
http://www.access.gpo.gov/s
u docs/aces/aces 1 40.html

•

Virginia State HUD office:
(804)278-4539

HUD/United States Department of -of AgricultureSDA)
Empowerment Zones (EZ)
and Enterprise
Communities (EC)

Areas that are designated as
Empowerment Zones or Enterprise
Communities receive a variety of benefits
that can be useful for Brownfields
redevelopment. Among them are: 1)
Facility Bonds — tax exempt bonds that
can be used to purchase and rehabilitate
Brownfields properties and the structures
that exist on the properties; 2) Tax
incentives to attract businesses to develop
in the area; 3) Social Service Block Grants
(SSBG) from the Department of Health
and Human Services which can be used
for Brownfields projects that also further
one of the three goals of the program —
one option is to tie the Brownfields
redevelopment project to a job training
program to fulfill goal #2 of the SSBG
program; and 4) Priority for funding —
EZ/EC's receive priority or eligibility for
many other federal government funding
programs such as the EDA programs and
the Brownfields tax incentive.
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•

HUD Website:
http://www.hud.gov/

•

USDA Website:
http://www.ezec.gov/

Small Business Administration (SBA)
SBA Loans

The Small Business Administration offers
a variety of loan programs and guaranteed
loans for small businesses that cannot find
affordable financing through normal
market channels. Since Brownfields
projects are often among those that cannot
fmd affordable financing, because of the
perceived risk of lender liability, these
loan programs are potentially useful for
small businesses seeking to expand.
Specifically, the following loan programs
might be of use in the case of
Brownfields: SBA Section 7(a), SBA
Low-Doc, SBA Microloans, and SBA 504
Debentures.

•

SBA Website:
http://www.sba.gov/financing

United States Department of Agriculture (USDA)
Rural Development
Program

Although typical Brownfields properties
are often described as existing in an urban
setting, many Brownfields are located in
rural areas. The USDA offers several
programs for businesses or governments
that could potentially be used for
Brownfields redevelopment projects.
Community Facilities Loan Program
-thiscouldptenialys tprojecstha
are designed to convert Brownfields areas
into community facilities.
Rural Business Enterprise Grants - the
money can be used to construct buildings,
streets and access roads, parking areas,
utility service extensions, and for other
projects that help small businesses.
Intermediary Relending Program - the
Rural Business Cooperative Program, a
branch offinde USDA, makes loans to
intermediaries, who in turn make loans to
ultimate recipients for business facilities
or community development projects.
Business and Industry Guaranteed
Loans- this program provides loan
guarantees of up to 90 percent for loans
made by commercial lenders, while
helping to create and maintain jobs and
promoting economic growth.
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•

USDA Rural Development
Website:
http://www.rurdev.usda.gov/

• Reginald Roundtree,
Director, Virginia Rural
Business Development Office

United States Environmental Protection Agency
Brownfields Cooperative
Pilots

Brownfields Tax Incentive

Job Training and
Development Demonstration
Pilots

(EPA)

This program is designed to provide
models of innovative solutions to
Brownfields problems and to provide
financial assistance for capitalization of
revolving loan funds for follow up
Brownfields response actions. Pilot
programs are given $200,000 in funding,
which is distributed over two years.

•

On August 5, 1997, President Clinton
signed the Tax Payer Relief Act into law —
this act includes a provision allowing
Brownfields property owners who meet
certain criteria to fully deduct costs of
cleanup in the year in which the costs
were incurred. Typically, repair and
remediation expenses had to be capitalized
over time, and therefore could not be
deducted in the year incurred. In 1994,
the Internal Revenue Service ruled that
certain cleanup costs could be deducted
fully in the year incurred. However, the
ruling was unclear about what types of
cleanup qualified for the deduction, and
the ruling only addressed cleanup costs
incurred by those who contaminated the
land. The Brownfields tax incentive
addresses cleanup costs incurred by
prospective purchasers and property
owners who did not cause the
contamination.

•

This program is designed to provide job
skills to trainees, as well as to clean-up
Brownfields sites. The project is designed
to bring together key stakeholders in
education, industry and the community in
order to develop job training programs in
the area of Brownfields remediation.
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EPA website:
http://www.epa.gov/swerosps

/bf/

EPA website:
http://www.epa.gov/Brownfi

•

elds
Or access pertinent EPA
documents:
httn://www.epa.gov/swerosps
/bf/html-doc/eligible.htm

•

•

Beau Mills, US EPA:
(202)260-3525, or e-mail at
mills.william@epamail.epa.g
ov

EPA Website:
http://www.epa.gov/swerosps
/bl/

•

Myra Blakely, the Office of
Solid Waste and Emergency
Response, Outreach and
Special Projects Staff at
(202) 260-4527

Showcase Communities

Fifteen Federal Agencies have formed a
partnership to provide funding to sixteen
communities to demonstrate collaborative
activity among States, local governments
and other key stakeholders to clean-up and
reuse Brownfields sites. These
communities will provide a model for
Brownfields redevelopment efforts in
other communities and will serve as a
pattern for future cooperative efforts
among Federal agencies in the area of
Brownfields redevelopment.

•

•

EPA Website:
http://www.epa.gov/swerosps
/bf/showcase.htm
EPA Outreach and Special
Projects Staff: (202) 2608431 or (202) 260-5138

State Funding Programs

Virginia Department of Housing and Community Development
Virginia Empowerment
Zone Program

In addition to the Federal Empowerment
Zones and Enterprise Communities,
Virginia also has a program to provide
incentives for revitalization of specific
areas. The tax incentives and incentive
grants that are provided to businesses in
these areas can make Brownfields
redevelopment less costly. In addition, the
amount of the incentives and funds given
to a business under the Virginia
Empowerment Zone program often
depends on the number of jobs a business
creates. Brownfields redevelopment is
often a method for spurring job creation.

•

•

Virginia Department of
Housing and Community
Development Website:
http://www.state.va.us/dhcd/
Program Contact: Shhttp://www.state.va.us/dhcd30

Virginia Small Business Financing Authority
The Small Business Financing Authority
administers several programs that seem
potentially useful for small businesses that
wish to redevelop Brownfields properties,
including Industrial Development Bonds
and the Virginia Economic Development
Revolving Loan Fund.
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•

The Virginia Department of
Business Assistance Website:
http://www.vdba.org/

Appendix C: Websites for Further Information
There are a number of Websites on the Internet that can be helpful for municipalities interested in more information concerning various stages
of the redevelopment process. Below is a listing of some of the most useful sites.

SUBJECT

I WEB ADDRESS

I DESCRIPTION

EPA Websites
EPA Brownfield;

http://www.epa.gov/sweroso/bf

More EPA
Brownfields

http://www.eva.eov/Brownfields

EPA Listserve

http://www.epa.gov/swerosps/bf/listserv.htm

EPA Documents

http://swerosos/bf/html-doc/

EPA Region III

http://eva.gov/reg3hwmd/brownfld

EPA Environmental
Justice
EPA Data Systems
and Software

http://www.epa.eov/swerosns/ej/index.html

Contains information about: 1) showcase communities: a list, map and
contact names for showcase communities; 2) liability and cleanup issues; 3)
Brownfield's workforce development; job training pilot program
information; and 4) partnerships with other agencies, non-government
organizations, and international agencies; includes information on the
Interagency Working Group on Brownfields and Brownfields National
Partnership Action Agenda.
Information on financing Brownfields projects, recent press releases,
documents including action agenda, guidelines and regulations, and
information on financing Brownfields initiatives.
The EPA offers a listserve in which users can receive press releases and
updated information about Brownfields by e-mail. Subscribe to the
listserve by going to the above web-site or by emailing:
Listserve@unixmail.rtpnc.epa.gov.
EPA documents including action agendas and guidance and regulation
information.
Brownfield pilots, initiatives and news from EPA region III; includes
information on Cape Charles and Richmond pilot sites.
Information on Environmental Justice programs and links to other
environmental justice sites.
This site gives information on data and software options that can assist
cmmunities or policy makers interested in Brownfields.

http://www.epa.gov/epahome/Data.html
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Other Federal Agencies

m.

Information about business loan programs that could be useful for
businesses seeking funding to redevelop Brownfields sites.

http://www.doc.gov/eda

This site gives information about loan and funding availability from the

U.S. Department of
Agriculture: Rural
Development
U.S. Department of
Commerce: Economic
Development
Administration
U.S. Department of
Defense

http://www.rurdev.usda.gov/rbs/busp/bproes.ht

http://www.dtic.mil.envirodod/about.html

This site outlines the Department of Defense initiatives to remediate
Brownfields sites located on military bases or other DOD-owned land. In
addition, a model memoranda of agreement between DOD and the state in
which contaminated property is located is also accessible from the site.

U.S. Department of
Energy
U.S. Department of
Health and Human
Services
U.S. Department of
Housing and Urban
Development
Enterprise Zones/
Enterprise
Communities

http://www.em.doe.eov

Information on the DOE Environmental Restoration program — case
studies and current news.

http://www.atsdrl.atsdr.cdc.eov8080/OUA

The Agency for Toxic Substances and Disease Registry has developed the
Office of Urban Affairs, which is concerned with three areas:
environmental justice, Brownfields and minority health.

http://www.hud.eov/pressrel/pr98-176.html

Press release announcing $25 million in grants to redevelop Brownfields
sites — April 22, 1998.

http://www.ezec.gov/Toolbox/guide.html

This site gives information about Section 108 loan guarantees, Section 108
Economic Revitalization Grants, Community Development Grants,
Brownfields Economic Redevelopment Initiative and the Environmental
Justice Grants Program. Go to Toolbox and find the EZ/EC Federal
Programs guide.

http://www.hud.gov/cpd/cpdcomde.html

Information about Section 108 loans, Enterprise Zones, Enterprise
communities and other HUD programs that could be relevant to
Brownfields.

http://www.hud.gov/nofa/suprnofa/sprprt3e.html

This portion of the HUD web-site gives an example of a Brownfield
redevelopment project that used HUD programs (including Community
Development Block Grants, Brownfields Economic Development Initiative,
Section 108 loans, the Lead Based Paint Hazard Control Program, and
Youthbuild) as financial aides to redevelopment.

Office of
Community
Planning
Brownflelds
Example

EDA.
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Federal Remedialion
Technologies
Roundtable
General Services
Administration
U.S. Department of
the Interior

http://www.frtr.gov/

The FRTR is an interagency group organized to identify and publicize
efficient and cost effective solutions to hazardous waste remediation.

http://www.2sa.gov/pbs/pt/callin/factsheet/0497/04 97 10.htm
http://www.cr.nros.eov/rtca/rtc/rtcahome.html

This site gives an overview of the GSA's role in the National Brownfields
Partnership.
The DOI Rivers and Trials Conservation (RTCA) program works with
environmental restoration of rivers — includes case studies and information
about a RTCA program which provides technical assistance to local
governments and community groups to redevelop riverfront areas.

National
Environmental Justice
Action Committee

http://www.ttemi.com/nejac

Office of Innovative
Technologies
Hazardous Waste
Cleanup Information
Small Business
Administration

http://www.clu-in.com

This site has several publications concerning Brownfields: "Environmental
Justice, Urban Revitalization, and Brownfields: The Search for Authentic
Signs of Hope" from 1996 and a model plan for public participation in
environmental policies.
Technical information about cleaning up contaminated sites. Includes a
roadmap for choosing the appropriate technology for a cleanup and the
steps in site remediation. Includes specific information about cleanups,
such as a guide of the likely contaminates on Brownfields sites.

http://www.sba.gov/financing

Information about section 7a loan guarantee, the LowDoc, microloans,
section 504 loans and other SBA programs.

State and Local Environmental Information

City of Knoxville
Council of State
Governments
U.S. Council of
Mayors
Delaware

National Governor's
Association

http://www.korrnet.org/cok/Brownfields.html

City of Knoxville Brownfields initiatives and programs.

http://www.dep.state.pa.us/dep/depstate/airwaste
/wm/landrecy/FACTS/Brownfields.htm
http://www.usmayors.org/USCM/cgibin/site text search
http://www.dnrec.state.de.us/air/sirb/brownfld.h
tm

Text of the Council for State Governments resolution about Brownfields.

http://www.nea.org/CBP/Activities

This site gives information about Brownfields initiatives in states and the
federal level. The issue brief from February 1997 provides useful
information.

This site provides current information on legislative developments and
local government Brownfields developments.
Information on Delaware Brownfields initiatives, including the
qualifications required for consultants on Brownfields projects and for labs
that analyze Brownfields sites.

49

Ohio

http://www.epa.ohio.gov/derr/volunt.html

City of Portland

http://www.Brownfields.org

Virginia Small
Business Financing
Virginia

http://www.vbda.org/cgi-shl/foxweb.exe/VBDA

Gives information on Ohio's Voluntary Remediation program. Documents
can be downloaded that provide Ohio's standards for contamination
cleanup and risk assessment.
Extensive information about Portland's Brownfields initiative. Includes
Portland's application for an EPA grant, documents concerning risk
assessment and methods of assuring public participation in the
redevelopment process. Also contains a guidebook for creating community
vision and a link to "An Integrated Approach to Brownfield Development:
A Priority Setting Tool," an EPA study of Portland and two other cities.
This site gives information about small business loans in Virginia.
This site gives general information about Virginia's Voluntary
Remediation Program, the Virginia Brownfields initiative, environmental
news in Virginia and some information on financing environmental
projects.

http://www.deq.state.va.us

EPA Partnerships with Non-government Agencies
Global Environment
and Technology
Foundation
Hazardous Materials
Training and
Research Institute

Indiana
International
City/County
Management
Association

http://www.getf.org/

This organization works to link technology and the environment to
promote proactive environmental management. The group currently has a
partnership with EPA.
Information about this organization's partnership with EPA on
Brownfields Leading to Environmental Solutions through Training
(BLEST). Information on finding Brownfields sites and information about
upcoming workshops for community colleges hoping to institute
environmental programs.
Limited information on attempts to work with the EPA to ensure tribal
participation in Brownfields programs.
The ICMA is working with the American Society for Testing and Materials
(ASTM) to create a set of standards to guide local governments, developers,
non-profit groups and states in redevelopment activities.

http://www.hmtri.org/

http://www.indianet.org/brownsfield.htm
http://www.icma.org/news/astm.12-97
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Institute for
Responsible
Management

http://www.instrm.org/

INSRM Dialogues

http://www.instrm.org/dialogue/dialogue.htm

Northeast-Midwest
Institute

http://www.nemw.org/envqual.htm#brownfid

This institute has an agreement with EPA to provide technical and other
assistance to states developing Brownfields sites and to research health
effects of Brownfields cleanups. List of contacts and links that would be of
help to Brownfields pilot sites. Database of Brownfields pilot sites — the
user can enter in a specific problem or stage of Brownfield redevelopment
and get information about pilot sites that have programs that address the
problem, the information includes contact names for the pilot sites.
The Institute for Responsible Management has implemented a dialogue
program that consists of periodic conference calls among Brownfields pilot
site developers and other key figures in Brownfields legislation.

I

Information about legislative proposals and information about NEMW's
own publications and projects. The site includes the full text of two NEMW
publications: Lessons From the Field: Unlocking Environmental Potential
with an Economic Rey, which details 20 case studies of Brownfields
redevelopment and the lessons extracted from those experiences; and,

Coming Clean for Economic Development: A Resource Book on
Environmental Cleanup and Economic Development Opportunity,

which
provides information about state and federal programs to encourage
Brownfield redevelopment.

Urban Affairs
Division:
Organization for
Economic
Cooperation and
Development

http://www.oecd.org

This organization is in partnership with the EPA to study Brownfields
redevelopment cases in other countries.

Non-profit Groups

The Brownfields
Network

http://www.Brownfieldnet.org/

Provides information about non-profit organizations that are involved in
Brownfields development, and gives links to the non-profit organization's
web-sites. Includes the Heinz Endowment, Northeast-Midwest Institute
_ and The Urban Habitat Program.

5

Council for Urban
Economic
Development

This web-site has information about Brownfields from the perspective of
concerned businesses and financial lenders. The site includes question and
answer sessions with key stakeholders in Brownfields projects. The

http://www.cued.org/cued

Virginia chapter of this organization has been influential in the
development of state Brownfields legislation.

Smart Growth

Includes extensive bibliography and a guide for local governments in
prioritizing Brownfield development, which is available online ("An
Integrated Approach to Brownfield Development: A Priority Setting

http://www.smartgrowth.org/subtopics/devredev.html

Tool").

Sustainable
Communities

http://www.sustainable.org/

Gives out small grants (around 510,000) to communities interested in
environmental redevelopment. Site includes case studies and helpful links.

Urban Habitat League

http://www.igc.org/uph/brown.htm

The Urban Habitat League is a San Francisco Bay area group concerned
with environmental redevelopment. The web-site contains information
about its programs designed to help communities of color set the agenda
for Brownfields redevelopment.

Businesses and Consultants

Affordable Housing
Development
Corporation
AKT Environmental
Consultants
Bank of America
Brownfields
Newsletter
Brownfield Realty

http://www.ahdc.com/

East Coast and Rocky Mountain area company that helps governments,
private industry, and planning groups redevelop underutilized land and
facilities.

http://www.akt.com/

This consultant firm has experience in environmental areas and helps
clients with site assessment, remediation and environmental compliance.

http://www.bankamerica.com/community/1996
env_report/002policies/policies.html

Information about Bank of America's Brownfields policies and text from
speakers concerning the role of banks in solving Brownfields problems.

http://www.kingpublishing.com/Brownfields

This site provides information about a bi-monthly newsletter concerning
Brownfields. Includes a sample edition of the newsletter from 1996.

http://www.brownfld.com/

Provides services to facilitate redevelopment of Brownfield and buys
Brownfield properties. Pennsylvania-based company that looks for
properties across the U.S.
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http://www.cleansites.org/brown.htm

This group works with local governments, private industry, owners and
developers to redevelop Brownfields sites. It provides clients who are
interested in Brownfield redevelopment with assistance in forming
partnerships with other stakeholders, assessing risk, managing cleanups
and evaluating public policies. The group was instrumental in bringing
together stakeholders in Chicago to start a redevelopment program. The

Cleanstart Properties
Unlimited

http://www.cleanstart.com/

This web-site contains abstracts on Brownfield sites to connect buyers with
sellers — but, the database only includes sites in Maine, New Hampshire,
Vermont, Massachusetts, and Connecticut.

Council of Great
Lakes Industries
E Data Resources
Enviroflex

http://www.cgli.org/Brownfields.html

The Council of Great Lakes Industries' position on Brownfields.

Environmental
Information Research
Services
Indiana
Environmental
Professionals Web-site
Weston

Cleansites

home office is in Alexandria, VA.

http://www.edrnet.com/esa/news/pilot.htm

Information on Brownfields policies, risk management and liability.

http://www2.Brownfields.com/Brownfields/

Online service to announce and learn about Brownfields sites. The user
can search for sites by state, size, and cost and download information free
of charge.

http://www.envirobiz.com/homepage/ei/info/pi_b
rown.htm

This company is selling a report that gives state by state information about
Brownfields programs and the marketability of Brownfields sites for
developers and policy analysts.

http://www.enviroinfo.solutions.com/brown/brown.html

Information about Brownfields initiatives in Indiana. Also, access to 1996
Indiana Brownfields newsletter.

http://www.rfweston.com/

Environmental company that works with the public and private sector to
redevelop Brownfields sites. This site contains extensive information on
site assessments, risk and partnering with other organizations. Also, the
site contains information about Chicago's Brownfields initiatives.

New York Law Firm

http://www.jaeckie.com/Brownfields.html

The site provides information about New York's Bond Act (provides 75%
of the cost of cleanup for several sites) and the opportunities it provides for
Brownfields redevelopment.

Mango, Gold and
Katcher

http://www.mgk.com/Brownfields/articlel.html

This site includes an article documenting the author's experience helping a
Brownfield site and the lessons learned from that attempt.

Law Firms
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Melvin and Melvin

http://www.melvin.com/brownfld.html

This site contains information on both regulatory developments and
market developments. Also, includes advice to local governments about the
creativity and initiative required for successful Brownfields programs.

Scarinici and
Hollenbeck

http://www.njlegalink.com/library/environment/

Information on the New Jersey Brownfield Remediation Act, signed into

brownfldalert.html

law in January 1998.

Carnegie-Mellon
University
Brownfields
- The
Center

http://www.ce.cmu.edu/Brownfields/

Brings together researchers at Carnegie Mellon and University of
Pittsburgh to examine Brownfields issues. Information about projects and
bibliographies are included on the web-site.

Pittsburgh RISES

http://info.pitt.edu/—prises/

Centralized inventory of available industrial property and means to
conduct environmental analysis so that developers and governments can
make informed decisions about policy making and purchases.

Academic Institutions

Search Areas for Brownfields Information

Federal Domestic
Assistance Catalog
GPO on-line Federal
Register
Thomas
Congressional
Information
Virginia Resource
Access System

http://www.gsa.gov/fdac

This site allows users to search for information about Federal government
grant and loan programs.

http://www.access.gpo.gov/su docs/aces/aces140.
html

This site allows users to search for rules, regulations and notices of funding
that appear in the Federal Register. Searches can be made by subject.

http://www.thomas.loc.gov

Information on proposed and enacted Brownfields legislation - search for
Brownfields to find relevant information.

http://www.state.va.us/dhcd/

From the Department of Housing and Community Development web-site,
users can search for technical and financial assistance programs in the state
of Virginia using the Virginia Resource Access System.

Sites Related to Technical Assistance

CLU-IN Clean-up
Information System

http://www.clu-in.com

This EPA sponsored site provides information about treatment techniques
for remediation of hazardous waste. This site also includes a link to an
electronic bulletin board system with which participants can communicate
with hazardous waste professionals.
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This EPA sponsored listserver allows interested people to place themselves
on an e-mail list to receive information about publications and upcoming
events that are related to site remediation and assessment issues. To
become part of the listserver: 1) send an email to
listserver@unixmail.rtpnc.epa.gov; 2) there should be no subject line, or just
a period "." in the subject line; and 3) the body of the message should say:
subscribe techdirect, firstname, lastname.

Tech Direct
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125. 9 VAC 20-160-30 (B)(4).
126. 9 VAC 20-160-40 (A)(1).
127. 9 VAC 20-160-60 (B).
128. 9 VAC 20-160-60 (C).
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129.9 VAC 20-160-60 (D).
130.9 VAC 20-160-40 (B)(1).
131.9 VAC 20-160-40 (B)(2).
132.9 VAC 20-160-70 (A)(1).
133.9 VAC 20-160-70 (A)(1)(a).
134. 9 VAC 20-160-70 (A)(1)(b).
135.9 VAC 20-160-70 (A)(1)(c)).
136.9 VAC 20-160-70 (A)(2).
137.9 VAC 20-160-80 (A).
138. 9 VAC 20-160-80 (B).
139.9 VAC 20-160-80 (C).
140.9 VAC 20-160-90.
141.9 VAC 20-160-90 (B).
142. 9 VAC 20-160-90 (A)(1).
143. 9 VAC 20-160-90 (B)(2).
144. 9 VAC 20-160-90 (C).
145. 9 VAC 20-160-90 (C).
146. 9 VAC 20-160-90 (C)(2)(a)(1).
147. 9 VAC 20-160-90 (C)(2)(a)(2).
148. 9 VAC 20-160-100 (A).
149. 9 VAC 20-160-100 (A).
150. 9 VAC 20-160-100 (B).
151.9 VAC 20-160-100 (C).
152. 9 VAC 20-160-110 (A).
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153. 9 VAC 20-160-110 (B).
154. 9 VAC 20-160-110(c).
155. 9 VAC 20-160-110 (D).
156. 9 VAC 20-160-110 (D)(1).
157. 9 VAC 20-160-110 (D)(2).
158. 9 VAC 20-160-110 (E).
159. Id.
160. 9 VAC 20-160-110 (E).
161. Id.
162. 9 VAC 20-160-120 (A).
163. 9 VAC 20-160-120 (B).
164. 9 VAC 20-160-120 (B).
165. 9 VAC 20-160-120 (C).
166. 9 VAC 20-160-120 (D).
167. § 10.1-1429.3 Va. Code Ann. (Michie 1998).
168. Va. Code Ann. 58.1-3664 (Michie 1997) (Environmental Restoration Sites).
169. Caren S. Franzini, Brownfields Funding: An Economic Development Tool in New Jersey,
GOVERNMENT FINANCE REVIEW, February 1998.
170. Clean Sites: Virginia Resource Access System.
171.Va. Code Ann.§ 9.6-14.1 et seq. (Michie 1989 & Supp. 1996)
172. 9 VAC 20-160-80 (C).
173.Va. Code Ann. § 9.6-14.4 (D) (Michie 1989 & Supp. 1996).
174.Va. Code Ann. § 9.6-14.4 (B) (Michie 1989 & Supp. 1996).
175.Va. Code Ann. § 9.6-14.11 (Michie 1989 & Supp. 1996).
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176. Id.
177. Virginia Beach Beautification Commission v. Board of Zoning Appeals, 231 Va. 415, 419-20
(1986).
178. Va. Code Ann.§ 9.6-14.17 (Michie 1989 & Supp. 1996).
179. Id.
180. Hazardous Waste News, at 5 November 18, 1996.
181. Id.
182. From EPA Memorandum "Interim Approaches for Regional Relations with State Voluntary
Cleanup Programs" November 1996. Provided by the VA DEQ Voluntary Remediation Program.
183. Va. Code § 10.1-1429.1 (Michie 1998).
184. International City/County Management Association and Northeast-Midwest Institute,
Brownfields Redevelopment: A Guidebook for Local Governments and Communities, 1997, at 2-2.
[hereafter ICMA et al.]
185. Id.
186. Id.
187. Id.
188. Id.
189. Va. Code Ann. § 58.1-3664 (Michie 1997).
190. ICMA et al., supra note 113, at 2-3.
191. Id.
192. Id.
193. Id.
194. Bartsch, Charles. Financing Brownfields Reuse: Creative Use of Federal Programs.
Northeast-Midwest Institute. Http://www.nemw.org/ERfinancing.htm, 5.
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